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LibraryAmerica

ive or six years ago, I 
decided to take a break 
from my practice in Dallas 
to write a book on the 

intersection of  legal and literary 
theory.  As I was considering 
places to do the work, I – quite by 
chance - simultaneously struck up a 
correspondence with the late Neil 
MacCormick and met Robert Pirrie 
while he was in the US circulating 
ideas for what has become the WS 
Society’s groundbreaking accreditation 
scheme.  Both convinced me that 
Edinburgh was the place to do my 
work, and, several months later, I 
temporarily pulled up stakes and 
moved just a few steps up the street 
from the Signet Library.  I spent what 
proved to be a productive year housed 
as a Faculty Fellow at the Institute for 
Advanced Studies in the Humanities 
and along the way met many 
members of  the Society, including 
David Hardie and several others from 
Dundas & Wilson, who showed me 
great hospitality and tremendously 
enriched my Scottish adventure.  

Not surprisingly, given this terrific 
experience, I hoped to remain 
involved in Scotland’s legal 
community, and so I leapt at the 
offer to contribute some occasional 
thoughts from an American 
perspective to this publication.          
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Letter from

WS Society member Randy Gordon of Dallas, 
Texas writes about his Scottish connections 
and two cases before the US Supreme Court 
with international ramifications.

Randy
Gordon’s

In this inaugural installment, I will 
report on two subjects of  likely 
international scope that are currently 
under scrutiny by the United States 
Supreme Court:  massive class actions 
and patent invalidity.

Can a class action be so large that it 
smothers typical notions of  justice 
and due process of  law?  That 
is the question that the Supreme 
Court is set to answer in the coming 
months.  The case at issue takes 
up the question whether hundreds 
of  thousands of  female Wal-mart 
employees can pursue a class-action 
discrimination suit.  As it stands, the 
case is the largest class action in U.S. 
history, but many think that the high 
court will derail it.  At this stage, the 
Supreme Court is not passing on the 
merits of  the suit (i.e., whether Wal-
mart is guilty of  discrimination) but 
whether the sheer size of  the alleged 
class – with a possible 1.5 million 
plaintiffs – should be stopped in its 
tracks.

The case, which was first filed in 
California by a handful of  women 
who claimed that they were passed 
over for promotion in favour of  
men, was certified as a class action 
by a district court, a decision that 
was subsequently affirmed by the 
U.S. Court of  Appeals for the Ninth 
Circuit.  According to Wal-mart’s 

petition to the Supreme Court, “This 
nationwide class includes every 
woman employed for any period of  
time over the past decade, in any 
of  Wal-mart’s approximately 3,400 
separately managed stores, 41 regions 
and 400 districts, and who held 
positions in any of  approximately 53 
departments and 170 different job 
classifications.”  As a technical matter 
of  procedure, the petition questions 
whether claims for money damages 
(billions, in the aggregate) can be 
brought under Rule 23(b)(2) of  the 
Federal Rules of  Civil Procedure, 
which is ex facie limited to injunctive 
or corresponding declaratory relief.  
A decision in the case is expected by 
early summer.

In another matter that is bound 
to have wide ranging implications, 
Microsoft is attacking longstanding 

precedent requiring a defendant - in 
order to escape liability in a patent-
infringement case - to prove by “clear 
and convincing evidence” that a 
plaintiff ’s patent is invalid.  Instead, 
Microsoft argues for a lower standard 
in which a patent could be declared 
invalid if  a mere “preponderance 
of  the evidence” weighs in favor of  
invalidity.  The case arose from a 
suit by a Toronto-based technology 
company, i4i Inc., which convinced 
a Texas jury that Microsoft Word 
infringes one of  its document-editing 
patents.  i4i obtained a whopping 
nine-figure judgement, as well as 
an injunction barring some sales of  
versions of  Word.  A federal appeals 
court later upheld the judgement.

The case is being widely watched 
because the current standard arguably 
discourages juries from questioning 
a patent’s validity, which, no doubt 
means that suspect patents are 
sometimes enforced.  The underlying 
problem, according to a number 
of  commentators, is that the sheer 
number of  patent applications filed 
each year swamps the examination 
staff  of  the Patent Office and, as a 
consequence, many patents are issued 
for “inventions” that are neither new 
nor non-obvious.  And this, so the 
argument goes, encourages “non 
practicing entities” (derisively referred 
to as “patent trolls”) to amass 
portfolios of  the aforementioned 
suspect patents and then bring hugely 
expensive litigation in the hope 
of  scoring settlement bonanzas.  
According to these critics, allowing 
juries to more easily invalidate 
patents is a reasonable systemic fix.  
But others are not so sure, given a 
typical lay jury’s limited scientific and 
technical expertise and longstanding 
precedent holding that patents are to 
be presumed valid.  

In sum, by my account at least, this 
term at the Supreme Court will be 
one with significant repercussions for 
many organizations doing business in 
the U.S.  And how will it all end?  As 
G.B. Shaw would have it, “You Never 
Can Tell.”

Randy Gordon is a partner of  
Gardere Wynne Sewell LLP in 
Dallas, Texas.  Randy is a member 
of Gardere’s Trial Section and 
Antitrust Group. His practice is 
focused on complex litigation, 
principally in the areas of antitrust 
and competition law. Aside 
from his commercial practice, 
Randy has a special interest in 
the training and development of 
lawyers and also in jurisprudence.  
He has recently published 
Rehumanizing Law: A Theory of 
Law and Democracy (University of 
Toronto Press, 2011).

he books on the Malcolm 
Room shelves may look 
old and dusty but there are 
some real treasures hidden 

among them.  For example, there are 
old ‘almanacks’ printed in Aberdeen 
in the seventeenth century, pamphlets 
from both sides of  the Union debate 
of  1707, and an edition of  Virgil’s 
Aeneid  published in ‘Scottish metir’ 
in 1553.

There are also three special 
collections of  books created by earlier 
generations of  the Signet Library’s 
librarians:

The Mary Queen of  Scots Collection 
includes books about all aspects of  
Mary’s life and times.  Some of  these 
were printed during her life but the 
collection also includes recent works.  
The collection is wide-ranging and 
features books in several languages 
including Latin, Italian, German, 
Scots, French, and Dutch.  Especially 
interesting are the illustrations in 
these that show how Mary’s image has 
changed over time.  Sometimes she is 
a stern saintly figure and sometimes 
she is an elegant pouting Victorian 
miss.

The Andrew Fletcher of  Saltoun 
Collection is made up of  books used 
by Robert Andrew Scott Macfie 
to create his bibliography of  the 
‘Patriot’s’ works. Included in the 
collection is the bibliography itself  

which was printed in a limited edition 
in 1901 and which features facsimiles 
of  the title pages of  the other books 
in the collection.

The John Napier Collection 
celebrates the achievements of  the 
famous Scottish theologian and 
mathematician – the inventor of  
logarithms – by bringing together 
early editions of  his works.

The Malcolm Room books, taken 
as a whole, form a rich, varied, and 
valuable collection of  books that 
share a common theme of  Scottish 
history. Volunteer work has been 
underway since June 2010 to add 
these books to the Library’s online 
catalogue. Holdings dating from 
before 1800 are also being reported 
to the English Short Title Catalogue 
(ESTC) to increase their accessibility 
as sources for scholarship.

Signet Magazine will include a regular 
feature on the Signet Library’s historic 
collections.  In this edition researcher 
Karen Baston looks at some of the 
treasures stored in the Malcolm Room.  

Karen Baston is a postgraduate student 
at the University of  Edinburgh’s School 
of  Law (with support from the National 
Library of  Scotland) and her doctoral 
research subject is ‘The Library of  Charles 
Erskine (1680-1763): Book Collecting and 
Lawyers in Scotland, 1700-1760’.  Karen 
is undertaking part-time evaluation and 
cataloguing of  books in the Signet Library’s 
historic collection.




