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“Provincial law” in Britannia 
 

Paul du Plessis 

 

 

1. Introduction 

 

Providing a survey of “provincial law” for any given province of the Roman Empire in any 

given period is not an easy task. Aside from issues of method and coverage, the very concept 

of “provincial law” is fraught with complexity, especially when utilised in the sense first 

employed in the work of Ludwig Mitteis on the relationship between Roman law and local law 

in the Eastern provinces of the Roman Empire.1 The reasons for the complexity are twofold. 

First, by employing the term “provincial law”, Mitteis implicitly drew a distinction between 

law at the centre of the Empire and law in the provinces. This distinction suggested a level of 

difference, the centre being the benchmark and the periphery being something less.  In second 

place, few would now deny that Mitteis’ endeavour was ideologically driven and linked to an 

anachronistic view, prevalent in nineteenth-century Germany, that the history of the Roman 

Empire and its laws could be used to solve contemporary problems.2 Phrased differently, for 

Mitteis, law, and more specifically Roman law, was an instrument of “Romanization” through 

which the Romans demonstrated the superiority of their civilisation to the conquered masses 

in the provinces.3  

 

Apart from issues of ideology, issues of coverage must also be mentioned. Mitteis’ work 

focused almost exclusively on the “Greek East” (including Egypt) where evidence of local law 

abounded and where the interaction between Roman law and local law could be studied through 

masses of papyrological evidence. Thus, in his view, the idea of “provincial law” was rather 

narrowly drawn and referred to those instances where Roman law, as the law of the Empire, 

engaged with pre-existing local laws (in a form that the Romans could comprehend, that is, 

mostly written law, but also unwritten custom) where these existed. It does not take much to 

appreciate that in this sense, the “Greek East” with its sophisticated, written legal culture that 

long predated Roman annexation, was viewed rather differently from the “Latin West” where, 

to quote Humfress, the Romans encountered a different scenario:  

 

 
1 Mitteis (1891), generally; see now Czajkowski (2017) generally. 

2 See now Beiser (2015) , specifically the entries on Savigny and von Ranke. 

3 Compare Ehrlich (1962) generally. 



 2 

“In contrast to the Hellenized provinces of the East, the Western provinces – and 

especially those within the Libyan, Iberian, Celtic and Germanic linguistic zones – 

seem to present a relatively ‘barren’ pre-Roman legal landscape. Notwithstanding the 

highly technical nineteenth-century vocabulary and early twentieth-century debates 

over the concept of Volksrecht and the continuing scholarly discussions of the 

persistence of ‘Germanic legal customs’ or ‘Germanic customary law’, the prevailing 

sense is that the legal Romanization in the West was a simpler process than in the East: 

…”4 

 

If Humfress is correct in her assessment, then the treatment of law in the Western provinces of 

the Roman Empire by contemporary scholarship will look rather different from that in the East. 

For one thing, there will be no “local law” (of the written variety) with which to engage as in 

the “Eastern Provinces” and one will merely be looking for evidence of the (often rather 

mangled) application of Roman law.5 One cannot deny, however, that the arrival of the Romans 

and their laws had an impact on the province. As De la Bédoyère observes: 

 

“One of the most significant changes to life in Britain was the arrival of the codified 

legal system of Roman law, its enforcement through the Roman administrative system 

and the appearance of legal documents.”6 

 

As will be shown in this chapter, however, a narrative of the kind proposed by Humfress is 

perhaps too simplistic, and for two reasons. First, it presupposes a passive local population 

upon which Roman law was imposed from above (at the expense of their local customs) and 

which they were forced to use in as much as they were obliged to engage with their Roman 

conquerors. In second place, it does not fully take account of the interconnectedness of the 

Empire and the extent to which “networks”, to use a New Institutional Economics term, 

facilitated the spread of Roman law.7 

 

 
4 Humfress (2012), 44. But see Eckhardt, XXX, elsewhere in this volume for a discussion of the Danubian 

provinces. See also Wibier, XXX, elsewhere in this volume for a discussion of legal education in a Western 

province. 

5 There would, of course, have been Britonic custom, since there is no evidence of written law before the arrival 

of the Romans, but much like with the Germanic customs described by Tacitus in his survey of Germany, it is 

clear that the Romans took an interest in them because they were somehow different or indicative of cultural 

specificity. We have no similar information regarding Britonic custom. There is, of course, one spectacular case 

from Roman Britain in which the Roman disregard for local custom had far-reaching consequences, namely the 

revolt of Boudica in 60 CE and her subsequent destruction of a number of Roman settlements. Although we cannot 

be sure exactly what triggered this revolt (we have to accept Tacitus’ narrative as being entirely truthful), it is 

possible that the revolt may have been triggered in part by the Roman disregard for local custom in matters of 

succession. Other motivations for this revolt have been mooted as well. 

6 De la Bédoyère (2015), 66–67. One may quibble slightly about the “codified” portion of this quotation. Roman 

law was not codified when it arrived in Britain and would not be codified until after the Romans had left the 

province for good. 

7 Kehoe, Ratzan, and Yiftach (2015). 
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As with any chapter of this kind, it would be impossible to provide a survey of the law in 

Roman Britain from the invasion under Julius Caesar until the withdrawing of Roman troops 

in the early fifth century CE. The evidence is too fragmentary and any attempt to create a 

narrative of continuity would conflict with the vast changes in style of government as well as 

in the fate of the Empire of which Britannia formed a part. To that end, the time period will be 

drawn rather narrowly to encompass the founding of the province during the reign of the 

Emperor Claudius in 43 CE to the granting of universal citizenship to most free inhabitants of 

the Roman Empire in 212 CE.8 Within this period, three events are worthy of note. The first is 

the revolt of the Iceni under their leader, Boudica, in 60 CE, which led to near destruction of 

at least three important Roman cities and considerable loss of life. The second was the 

campaigns of the governor, Agricola, father-in-law of Tacitus, who documented his campaigns 

in Britain (and the expansion of the provincial territory to the west and the north). The third is 

the construction of two boundaries, a stone structure during the reign of the Emperor Hadrian 

c. 122 CE and a turf rampart further north under his successor, Antoninus Pius in the period 

139 – 142 CE. Our survey ends with the death of the Emperor Severus in York in 211 CE and 

the accession of his sons, Caracalla and Geta. Although, by this time, Severus had divided the 

province into two separate entities, primarily owing to the uprising under Clodius Albinus, a 

governor of Britain, that he had quashed in the period 192 – 196/7 CE, enough of the structures 

of a unified province remain to sustain a discussion of this kind. 

 

The method employed in this chapter is as follows. First, an overview of the legal contours of 

the province will be sketched. The aim of this is to provide a broad framework within which to 

view the subsequent evidence. Thereafter, a survey of the references to legal issues connected 

to the province will be provided. Once this has been done, I will focus my attention on a number 

of more recent discoveries from the Walbrook excavations in London and the Vindolanda 

tablets to demonstrate the extent to which these augment our understanding of the existing 

sources. Finally, I will discuss certain themes, which have emerged from the evidence 

discussed thus far, and I will draw various conclusions. 

 

2. The legal contours of the provincia 

 

 
8 De la Bédoyère (2015), generally, for a survey of the literary sources. 
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At the start of any discussion about a Roman province, it should be borne in mind that the term 

provincia did not necessarily refer always to a geographic area. Instead, the term should be 

seen more as representing the extent of Rome’s influence that could be mapped onto a shifting 

geographic area.9 Although no two provinciae were the same, their legal contours were broadly 

similar from the perspective of the Imperial government located in Rome. By collating what is 

known about the province of Britannia during the period under discussion, a broad and 

impressionistic picture may be created in which to situate further discussions. Britannia 

belonged to the class of “imperial provinces”, that is those group of provinces over which the 

Emperor (as opposed to the senate) had greater control. 10 The consequences of this were 

twofold, first, that the Emperor as a rule had a greater involvement in the appointment of the 

governors of such provinces and, secondly, that the tax revenues from said provinces were 

diverted into the Imperial (as opposed to senatorial) coffers. It is not known on which basis 

provinces were classified as “Imperial” or “senatorial”, and the distinction was by no means 

static.11 One scholarly view is that the Emperor was placed in charge of more unsettled parts 

of the Empire where a continued military presence was required.12 This is certainly borne out 

by the circumstances in Britannia for much of the period under discussion.  

 

The Emperor’s representative in the province held the title of legatus Augusti (pro praetore) 

and was appointed for a period of up to five years (sometimes for longer where military 

campaigning required it).13 These individuals tended to be from the upper echelons of Roman 

society, having already completed the cursus honorum and having served as senators in Rome. 

In the case of Britannia, where the names of these individuals are by and large known, they 

also seem to have had extensive prior military experience, which suggests that an expectation 

of military campaigning was part and parcel of the job description.14 The governor’s main task 

was to promote the interests of the Roman state through the maintaining of law and order. In 

some provinces, this mission was enshrined in a so-called lex provinciae, but this practice was 

not universal and there is no evidence of the existence of such a lex for Britannia.15 The 

governor was served by a small staff of civil servants that was sent with him from Rome and, 

as military commander in the province, he also had the ability to use some of the soldiers 

 
9 Richardson (2008), especially Appendix 3 for an exposition of the legal terminology. 

10 Salway (1997), 69–70; De la Bédoyère (2006), 83–84. See also Mattingly (2006) generally.  

11 Daguet-Gagey (2004). 

12 De la Bédoyère (2006), 86. 

13 De la Bédoyère (2006), 83 – 84. 

14 De la Bédoyère (2006), 87 for a list of all of the names of the known governors. See Frere (1967), 223. 

15 Salway (1997), 69. 
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stationed there as a security detail.16 He could command the troops stationed in the province to 

quell any unrest or insurrection as the exploits of Agricola confirm. 

 

In order to understand the main tasks of the governor, a brief excursus into the physical 

landscape of Roman Britannia is required. The province over which the governor was 

appointed was predominantly rural and the majority of inhabitants lived in the countryside 

rather than in towns. In fact, there is good archaeological evidence for the view that 

urbanisation was a Roman development, mostly unknown to the Britons before the invasion.17 

As Millett has recently stated (here referring to the heyday of the province): 

 

“… Roman Britain was primarily a rural society. Assessing the total size of the 

population is very difficult, but at a rough estimate it amounted to perhaps 3.6 million 

people of whom about 3.4 per cent were associated with the military, 6.5 per cent 

were urban dwellers (using the broadest definition of towns), while the remaining 90 

per cent lived in the countryside …”.18 

 

Unlike other provinces, there were few towns of any great size in Britannia. Legal evidence 

shows that towns were divided into coloniae and municipia, the former being colonies of 

Roman citizens (often retired soldiers), the latter being smaller towns inhabited by a mixture 

of Roman citizens, Latins and local inhabitants.19 As is known from the Flavian municipal 

charters, coloniae and municipia often had town charters setting out the rights and obligations 

of the inhabitants, but it is not known whether this was a universal feature across the Empire 

and no evidence of such town charters have been found in Britannia.20 Indeed, given the small 

number of towns in Roman Britain and the problems with their legal classification, scholars 

such as Creighton have suggested that perhaps the legal classification alone is less useful and 

should be augmented by the “lived experience”.21 It cannot be denied, however, that the legal 

classification of towns does present us with a starting point for a survey of “provincial law”. 

 

One important legal feature of these two classes of towns and the lands associated with them 

was that Roman law, as a rule, applied to their inhabitants. Roman law certainly applied to all 

 
16 Lintott (1993), 54. That the governor had to draw on local troops in the province to act as his guards, see Tab. 

Vindol. II, 154, the “strength report of the first cohort of Tungrians”, ll. 1–4. Scullard (1999), 86; Frere (1967), 

226. For a good survey of the rights and duties of the Roman governor, see Lintott (1993), 43–69. 

17 See Pitts (2016). See also Rogers (2016). 

18 Millett (2016), 700. 

19 For the complexities surrounding the legal status of different towns, see González Fernández, (1987); see also 

Frere (1967)., 236 – 237 and Eck, XXX, elsewhere in this volume. 

20 Scullard (1999), 89-91; Lintott (1993), 129–153. 

21 Creighton (2008), 75–76. 
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Roman citizens living in a Roman colony, while municipia in which a mixture of Roman 

citizens, Latin and other inhabitants were based, followed mainly Roman law. A third type of 

settlement, called civitas-capitals by scholars of Roman Britain, referred to centres created for 

Britons.22 Not much is known of the legal structure of these or indeed of their function, though 

modern scholarship has suggested that they perhaps focused as nodes of trade or engagement 

with the local Britons.23 Apart from these towns and the lands associated with them, one must 

therefore imagine the countryside filled with people and populated with local Briton 

communities, Roman villas, Imperial estates where natural resources were exploited by 

entrepreneurs, and forts with associated small settlements of traders and families of soldiers 

such as the one at Vindolanda. 

 

Since the prime task of the governor was the maintaining of law and order, some remarks about 

the administration of civil and criminal justice is required. It must of course be remembered 

that for the period under discussion, Roman law did not have general territorial application in 

the province, but only applied to Roman citizens or inhabitants who had been granted special 

dispensation (commercium). As the third-century jurist, Ulpian, reminds us:24 

 

Ius civile est, quod neque in totum a naturali vel gentium recedit nec per omnia ei 

servit: itaque cum aliquid addimus vel detrahimus iuri communi, ius proprium, id est 

civile efficimus. 

 

The ius civile is neither wholly distinct from the ius naturale or the ius gentium, nor is 

it wholly subservient to it. Thus, when we add something to, or detract something from 

the common laws, we create the ius proprium, that is, the ius civile.  

 

What follows therefore only applies to these categories of people as we are totally in the dark 

concerning the treatment of legal disputes among Britons, for example (although see below).  

 

First, in matters of criminal justice, the duumviri in charge of coloniae or municipia could deal 

with less serious matters at a municipal level, while more serious matters were deferred to the 

governor as the court of first (and in many cases also last) instance, with the exception of 

Roman citizens who had the right to appeal to the Emperor.25 The same regime broadly also 

 
22 Frere (1967), 237. Frere (1967), 230–230 thinks that these capitals were the natural successors to the client-

king system operative during the early days of the settlement of the province. 

23 Creighton (2008), 72–76 for a discussion of the problems with the concept of civitas-capitals. See now Millett 

(2016). For an earlier account, see Millett (2003), Chapters 4 and 5. 

24 Ulp. inst. 1 (D. 1.1.6 pr). All translations are my own unless otherwise stated. 

25 Frere (1967), 224; Lintott (1993), 97–107. 
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applied to civil matters. As is known from the Flavian municipal charters, coloniae and 

municipia had courts that mimicked the administration of justice in Rome. These municipal 

courts had limited jurisdiction (both financially and in terms of subject matter).26  

 

Matters that were excluded from local jurisdiction on these grounds had to be referred to the 

court of the governor in which Roman law applied. It stands to reason that a visible governor, 

as opposed to one ensconced in a specific town, would be much more useful for the 

administration of justice in a province. It is for this reason that the governor’s court moved 

around the province hearing issues brought before it from a municipal level.27  

 

To this must be added an additional government official created during the reign of the Flavian 

emperors, the iuridicus, who seemed to have acted as deputy for the governor in legal matters 

when the latter was occupied elsewhere. Our sources present an interesting connection between 

the post of the iuridicus in Britannia and the intellectual world of the Roman jurists in Rome.28 

De la Bédoyère explains: 

 

“Judicial legates had usually served as legionary legates first, and would go on to 

govern provinces. If the governor was absent, they could stand in. The late Roman 

Digest of Law preserves details of a case presided over by Britain’s judicial legate, 

Lucius Iavolenus Priscus, in the 70s or 80s, concerning the estate of a helmsman in the 

classis Brittanica whose son had predeceased him.”29 

 

An interesting tablet has recently come to light in the context of the Walbrook excavations:30 

 

Imper(atore) Ca[e]sare Vespasiano VII / Tit[o] V c[o](n)s(ulibus) XI K(alendas) 

Nov(embres) / opera in V Id(us) Novembres / inter Litugenum et / Magunum data ab / 

Ca[e]sare praeiudico / [ 

 

In the year of the seventh consulship of the Emperor Vespasian and the fifth consulship 

of Titus, on the 11th day before the Calends of November, I have given a praeiudicium, 

authorised by Caesar, in the legal matter between one Litugenus and one Magunus, 

heard on the fifth day before the Ides of November.  

 

 
26 González Fernández (1986), see chapter 84 of the Lex. For a number of inscriptions mention duoviri iuridicundo 

in Britain, see Ireland (2008), 207 (No. 465). 

27 Frere (1967), 224. 

28 Birley (1980), 47–48 shows that of the names of the iuridici which are known, one was a famous advocate in 

Rome, Salvius Liberalis, the other a leading Roman jurist, Lucius Iavolenus Priscus. See also Frere (1967), 225. 

29 De la Bédoyère (2006), 86. On these officials, see Scullard (1999), 87–88. 

30 WT 51, see Tomlin (2016), 170–171. 
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This rather frustratingly incomplete tablet, only published in 2016, is a record of some sort 

regarding a court case between one Litugenus and one Magunus. Both of these are non-Roman 

names (in fact Tomlin suggests that they are Celtic). The date of the tablet is 22 October 76 

CE. This would place it round about the time of the introduction of the office of iuridicus in 

Britain, but as Tomlin has rightly point out, the evidence remains scant. Much more 

importantly, however, is the term “opera”, which suggests to Tomlin that jurisdiction to judge 

the case had been delegated by the Emperor to whomever wrote this tablet. The term 

“praeiudico” suggests a preliminary judgement as is well known from Roman legal 

procedure.31 The fact that these were non-Romans seem to suggest a more complex legal 

infrastructure than the one proposed by Humfress or indeed by Korporowicz, who observed: 

“When the Romans created the province of Britain in 43 AD they introduced Roman 

law to the Celtic inhabitants of the island. But, according to the rules of Roman civil 

law, the Celtic subjects of the Empire were not treated as Roman citizens. Most of them 

held simply the status of peregrini, foreigners, who did not obtain any rights in Roman 

law.”32 

In my view, the statement by Korporowicz presents an overly binary view. We know, from 

elsewhere in the Empire, that locals who were not Romans could access Roman justice. There 

is no reason to suspect otherwise for Britannia. Before stepping away from this survey of the 

legal contours of the province, a few comments about its financial administration are required, 

since these also impacted on the former. An Imperial procurator was charged with overseeing 

the tribute from the province. This official and his staff operated independently from the 

governor and the former was directly answerable to Rome. They were responsible for exacting 

two forms of tribute, namely the annona (grain levy) and the taxes levied in coin.33 The latter 

took one of two forms, namely land tax and poll tax (presumably on those individuals who did 

not own land).34 Not much is known about the infrastructure supporting the activities of this 

official or his staff other than that he was most likely based in London. A land tax presupposes 

centuriation and the maintaining of accurate records of ownership, while a poll tax presupposes 

the holding of a regular census and the maintaining of accurate records for the purposes of 

taxation.35 Sadly, our evidence for either of these is virtually non-existent and, as more recent 

 
31 See, for example, Ulp. ad ed. 9 (D. 3.3.35.2). [I think it would suffice just to have the references; if you would 

like the Latin, we need translations too.] 

32 Korporowicz (2012), 134. 

33 Scullard (1999), 88–89; Lintott (1993), 70-96. 

34 De la Bédoyère (2006), 91–94. 

35 De la Bédoyère (2006), 95–100. For an earlier survey of our limited information about centuriation, see Frere 

(1967), 301. 
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research by authors such as Millett has shown, one cannot assume that the entirety of the area 

of the province was indeed subject to the same rules of law: 

 

“… [W]e certainly cannot assume that there was any single application of supposed 

Roman legal norms. Indeed, wide variations in the patterns of rural settlement 

witnessed in the archaeological evidence suggest that there was a range of practice. It 

is important to acknowledge this level of ignorance, since many past discussions of 

villas, in particular, have been founded on very simplistic notions of landownership that 

are almost certainly anachronistic.”36 

 

3. The legal evidence (narrowly construed) concerning Britannia 

 

To date, two surveys of the legal evidence have been undertaken, first, by Birley37 and since 

by Korporowicz.38 While the former focused almost exclusively on information obtained from 

the standard Roman legal sources contained in the Corpus Iuris Civilis, the latter also included 

some of the more recent discoveries relating to Roman legal practice. Birley, the original 

excavator at Vindolanda, wrote during a time when few of the examples from legal practice, 

which have since come to light, both there and in the London excavations, were known. 

Korporowicz’s survey is more recent, but it does not include the discoveries from the Walbrook 

excavations published by Tomlin. For the sake of comprehensiveness, a survey will be 

presented here. The aim of this survey is to show how the legal contours of the provincia as 

outlined above map onto the existing evidence.  

 

At an Imperial level, there are two types of evidence. First, a small number of Imperial decrees 

are concerned with issues in Britannia.39 They mostly fall into the category of legal matters 

referred to the Emperor for a ruling/classification or an Imperial fiat sent to the governor of the 

province. The earliest dates from the reign of Hadrian,40 the next from the reign of Septimius 

Severus,41 and the last from the reign of Constantine and Licinius.42 

 

 
36 Millett (2016), 701. For a similar assessment, see Lintott (1993), 154–167. For a good survey of how matters 

were dealt with by the governor of an Imperial province in the Greek East, see Pliny’s letters to Trajan. For a 

discussion, see Winsbury (2014), 185–215. 

37 Birley (1953). 

38 Korporowicz (2012). 

39 Birley (1953), 49.  

40 Ulp. ad Sab. 10 (D. 28.3.6.7). For a discussion of this text, see Korporowicz (2012), 141.  

41 Ulp. ad Sab. 6 (D. 28.6.2.4). For a discussion of this text, see Korporowicz (2012), 141; Frere (1967), 224. 

42 CTh. 11.7. 2  (20th November 319 CE). [I think it would suffice just to have the references; if you would like 

the Latin, we need translations too.] For a discussion of the text, see Korporowicz (2012),  141–142. It is worth 

mentioning that Korporowicz cites another text, CTh. 9.36.1, but its connection to Britannia is tenuous at best. 
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The second body of evidence contains a small number of Imperial decrees that were most likely 

produced in the province during an Imperial visit, but since the Emperor was effectively 

dealing with matters addressed to him from across the Empire, these do not reveal much that 

is particularly relevant to the British context.43 

 

As this brief survey has demonstrated, the legal evidence (narrowly construed), is not 

particularly helpful in reconstructing “provincial law” in Britannia. They reveal a top-down 

perspective from the Imperial government and, given the considerable time period covered, 

cannot be used to draw any conclusions concerning the frequency with which matters were 

referred to from the court of the governor to the Imperial bureaucracy or whether any legal 

problems endemic to the province required Imperial intervention. At best they demonstrate that 

there was a functioning Imperial bureaucracy and that issues of Roman law arose in the context 

of provincial matters. 

 

4. Three case studies that inform the legal contours of the provincia 

 

In order to form a more comprehensive picture of “provincial law” in Britannia, a different 

body of evidence must be examined. As already noted by Korporowicz, more “legal” 

information may be extracted from epigraphic sources, such as writing tablets, gravestones, 

public inscriptions and private graffiti, curse tablets and military diplomas.44 It must be borne 

in mind, however, that these sources present a very different picture from the legal sources 

(narrowly construed) mentioned above. Since these were the product of those living in the 

province, they provide a picture of the “lived experience” or “living law” to use Ehrlich’s term, 

which do not always correspond to the information provided in dogmatic sources concerning 

Roman law.45  

 

In addition, the issue of “lived experience” or “living law” cannot be addressed without 

entering into the debates concerning “Romanization”. Did Roman law act as a “Romanizing” 

institution? Earlier scholarship certainly suggested so. As Frere wrote in the late 60s: 

 

 
43 Korporowicz (2012), 142–143. 

44 Ireland (2008), 218–221 (Nos 518 – 524). 

45 See Hope (2016). 
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“Private litigation was bound to increase with the spread of civilised manners: it is no 

coincidence that just at this period we begin to find Roman legal terms on tablets 

excavated in London.”46 

 

The phrase “civilised manners” is telling. In Frere’s view, Roman law had a “civilising” effect 

and its application contributed to the “Romanizing” of the province. The spectre of Mitteis is 

still well and truly present in this quotation. It is not difficult to see why scholars arrived at this 

conclusion. After all, Roman law was intellectually sophisticated and would have dealt with 

matters in a different way from the customs of the Britons, but difference does not necessarily 

imply superiority and, if the subsequent history of colonialism has taught us anything it is that 

the law of the coloniser does not remain immune to influences arising from provincial 

circumstances. How this legal complexity worked in practice remains a mystery.47 Frere again: 

 

“The legal aspects of the governor's task were complication by the variety of codes 

which might have to be taken into account. Roman law was probably binding on 

Roman citizens and communities, but peregrini still lived under their local Celtic 

codes of law save so far as these might conflict with basic Roman principles.” 

 

This is a nice idea, but we just do not have the evidence to support it. It paints the Roman 

governor as a benevolent colonial judge, who scrupulously and without bias applied the correct 

law to the appropriate legal dispute brought before him. In my view, however, the question 

posed (whether Roman law acted as a “Romanizing” institution) is too simplistic.  As recent 

scholarship concerning the concept of “Romanization” has shown, the term is less than useful 

for explaining the impact of a Roman provincial presence upon a local population. To that end, 

and drawing upon more recent insights into the notion of “hybridization” (as a more useful 

term than “Romanization”), I wish to suggest that the matter be broken down into two separate 

questions, namely, first, the impact of a visible Roman legal presence upon Britons and whether 

such a presence influenced the way in which individuals dealt with legal conflict (in other 

words whether it led to the adoption of “Roman ways” of dispute resolution), and, secondly, 

whether provincial circumstances may have had an impact on the development of Roman law.48  

As already set out above, the fragmentary wooden writing tablet containing a prejudgement in 

relation to a court case between two Celts does suggest access to and use of the Roman legal 

order. Furthermore, it is clear that the local population not only utilised Roman secular justice, 

as the curse tablets from Bath and Uley show, but were also familiar with Roman divine 

 
46 Frere (1967), 225. 

47 Ando (2015). 

48 On this debate, see now Moore (2016). An important earlier work is that of Woolf (2003). 
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justice.49 For the sake of comprehensiveness, I will quote two only. The first is an undated 

curse tablet from Bath: 

 

Pet(it)io / Rovet(a)e / Victoria Vindo/cunu(s) maritus /  Cunomolius / Minervina 

ussor(!) / Cunitius ser(v)us / Senovara ussor(!) / Lavidendus ser(v)us / Mattonius 

ser(v)us / Catinius exsactoris(!) / furem / Methianu[s ---] // [---] dono [---] // [---] 

amicus [---] / TPIASV / GINENINVSV [-] / [-]igienunus50 

 

One cannot take much from this tablet other than that it records the names of quite a few 

individuals, none of whom appear to be Roman citizens. The names have a Celtic ring to them 

and some are explicitly noted as slaves. Other than that, we are mostly in the dark about the 

nature of the problem and whether these individuals were the actors or objects of the curse. 

The second is a curse tablet from Uley, also undated: 

 

Commonitorium deo / Mercurio a Satur/nina muliere de lintia/mine quod amisit ut il/le 

qui hoc circumvenit non / ante laxetur nissi(!) quando / res ss(upra) dictas ad fanum 

ss(upra) dic/tum attulerit si vir si mu/lier si servus s[i] liber // deo ss(upra) dicto tertiam 

/ partem donat ita ut / exsigat(!) ista res quae s(upra) s(crip)ta(e) sunt / ac a quae(!) 

perit deo Silvano / tertia pars donatur ita ut / hoc exsigat(!) si vir si femina si serv/us 

si liber [---]E[---]tat 

 

This tablet is slightly more comprehensive and details the stealing of a piece of linen. What is 

noteworthy about both these texts is the legalistic language employed, the first one being 

described as a petition, the second as a memorandum. Furthermore, the use of the phrase 

“whether man or woman, slave or free” has a contractual feel. It is not my intention to provide 

a complete overview of the complexities surrounding these tablets and I refer the reader to the 

work by the Dutch scholar, Versnel.51 For the purposes of this survey, I wish to emphasise 

three points. First, it is clear that these types of curses relating to theft of property form a distinct 

category that was used by a broad spectrum of the provincial population, both Roman and 

Briton. In second place, the divine justice sought in these tablets dovetailed with options 

available according to secular justice. Under Roman law, the action for theft was notoriously 

difficult to bring and could result in infamia to the accuser if deemed by a judge to have been 

brought without cause. It is therefore not surprising to see other forms of justice being appeal 

to in the absence of a clear case of theft where the perpetrator could be identified.  Finally, one 

cannot help but speculate about the legalistic terms used in these curses. It seems quite likely 

 
49 Bradley (2011) generally for an extensive survey. 

50 For the sake of consistency, I will use the text as reproduced in the Heidelberg Epigraphic Database. HD 001042 

= AE 1982, 0664. 

51 Versnel (2010). 
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that scribes, who had some knowledge of Roman law, drafted them, thus hinting at the 

existence of a provincial “legal culture”.52 

 

In the remainder of this chapter, I will focus on a number of recent discoveries in the epigraphic 

record that, in my view, demonstrate how provincial contexts affected Roman law as the law 

of the Empire. 

 

4.1 Property law: the case of the wood 

 

This incomplete waxed tablet records some legal aspects of the sale of a wood in Kent and 

can be dated to 118 CE:53 

 

Imp(eratore) Traiano [Had]ri[ano] Caesare Aug(usto) II Gn(aeo) / Fusco Salinatore 

co(n)s(ulibus) pr(idie) Idus Martias / cum ventum esset in rem praesentem / silvam 

Verlucionium  arepennia de/cem quinque plus minus quod est in ci/vitate Cantiacorum 

pago DIBVSSV[---] / [---]RABI[---]A[--]S adfinibus heredibus / et heredibus Caesenni 

Vitalis et via / vicinale quod se emisse diceret L(ucius) / Iulius Bellicus de T(ito) Valerio 

Silvino / |(denariis) quadraginta sicut emptione continetur / Lucius Bellicus testatus est 

se / [------54 

 

In the consulship of the Emperor Trajan Hadrian Caesar Augustus for the second time, 

and Gnaeus Fuscus Salinator, on the day before the Ides of March [14 March 118]. 

Whereas, on arriving at the property in question, the wood Verlucionium, fifteen 

arepennia more or less, which is in the canton of the Cantiaci in Dibussu[ ] parish, [ ], 

neighboured by the heirs [of... | and the heirs of Caesennius Vitalis and the vicinal road, 

Lucius Julius Bellicus said that he had bought it from Titus Valerius Silvinus for forty 

denarii, as is contained in the deed of purchase. Lucius Julius Bellicus attested that he 

[ ]  

 

I have discussed the tablet at length elsewhere and will merely provide a summary of my 

suggestions (and they can be no more than suggestions since concrete proof is lacking) here.55 

The text records that someone had arrived at a wood called Verlucio of certain dimensions and 

located in the civitas of the Cantiaci. After providing the name of the wood and its dimensions, 

the author of the tablet follows the standard conventions known from the Digest in which a 

piece of land is described with reference to the owners of the lands that abound it. We are also 

 
52 Bradley (2011), 42. 

53 Translation from Tomlin (1994), 211. 

54 For the purposes of this chapter, I will use the reconstruction in the Heidelberg epigraphic database. HD051539 

= AE 1994, 1093. 

55 See my contribution, du Plessis (2015), 171 – 180. On Kent in the Roman period more generally, see Booth 

(2017). 



 14 

informed that this wood was the object of a sale and the names of the seller and purchaser 

appear Roman judging by the use of the tria nomina.  

 

Other than this, very little concrete can be said of this tablet. First, it is unclear what its legal 

purpose was. It is certainly not the record of the sale, as many examples of sales of land from 

elsewhere in the Empire will attest. In second place, it is not clear who arrived at the land and 

what to do with the rather legalistic sounding “in rem praesentem”, which has something of a 

whiff of a lawsuit about it. The dominant interpretation, by Tomlin, is that this is a record of a 

judicial inspection in loco where a magistrate had been summoned to the land to assess some 

aspect of it in the context of the preceding sale.56 This is certainly plausible and, if correct, 

would make it unique since no other record of such a judicial inspection is known. One is 

tempted to attempt some parallel to the travelling court of the governor or the activities of the 

iuridicus, but the information is just not there.  

 

A different interpretation, put forward by me more recently, is that this may have been the field 

notes of a land surveyor who was assessing the extent of the land for the purposes of land tax 

in the context of its recent sale.57 Admittedly, this interpretation is not based on stronger 

evidence than the one proposed by Tomlin. Ultimately, either of these interpretations is 

possible and until more of this text is discovered or others like it which are more complete, the 

matter must remain unresolved.  

 

Three aspects of this tablet are worth mentioning specifically. First, the use of the term 

arepennia to denote the size of the plot must be noted. It is not a Roman term of measurement 

and has been identified as a Celtic loan word.  Given the location of the wood and the proximity 

to Gaul, this is not entirely unexpected.58 The second issue concerns the listing of the price in 

denarii rather than sestertii as was the standard Roman convention.59 It has been pointed out 

that this method of listing the price suggests a military context where prices are often given in 

denarii. Yet again, this should not be overstated. The final aspects relate to the nature of the 

legal right the parties were hoping to vest over the wood in question. As is well known, it was 

not technically legally possible to obtain dominium over land in the provinces unless these had 

 
56 Tomlin (1994) generally. 

57 See note 46 above. 

58 Tomlin (1994), 213. On the linguistic changes in Roman Britain, see Mullen (2016).  

59 See Walton and Moorhead (2016). 
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previously been granted the ius italicum. Since we don’t know whether this land was associated 

with one of the Roman coloniae (the territory of a Roman colonia was not always adjacent to 

it), it is impossible to speculate on the matter. In all likelihood, this is an example of the sale 

of centuriated provincial land over which the purchaser could establish little more than 

“provincial ownership” (a form of legally protected possession) subject to the payment of land 

tax. 

 

4.2 Commercial law: complex transactions 

 

In this section, I will present three different texts dealing with aspects of Roman business law. 

The first document is an undated letter forming part of the Vindolanda tablets. It records part 

of an ongoing financial discussion between to business associates concerning a shared business 

venture involving animal hides. Given the lack of information, it is impossible to date it 

securely or to speculate on the status of the individuals mentioned. At best one may venture a 

date around the turn of the first century CE. It is assumed by most scholars that the individuals 

mentioned in the letter were civilian traders (perhaps freedmen) who supplied the army with 

animal hides:60  

 

Octavius Candido fratri suo / salutem / a Marino Nervio pondo centum / explicabo e 

quo tu de hac / re scripseras ne mentionem / mihi fecit aliquotiens tibi / scripseram 

spicas me emisse / prope m(odios) quinque milia prop/ter quod |(denarii) mihi 

necessari sunt / nisi mittis me aliquit(!) |(denariorum) // minime quingentos futurum / 

est ut quod arr(a)e dedi perdam / |(denarios) circa trecentos et erubes/cam ita rogo 

quam primum aliquit(!) / |(denariorum) mi mitte Coria qu(a)e scribis / esse 

Cataractonio scribe / dentur mi et karrum de quo / scribis et quit(!) sit cum eo  karro / 

mi scribe iam illec(!) cepissem / nissi(!) iumenta non curavi vexsare(!) / dum viae 

mal(a)e sunt vide cum Tertio / de d(enariis) VIII s(emis) quos a Fatale accepit / non 

illos mi accepto tulit // scito mae explesse coria CLXX et bracis excussi habeo / 

m(odios) CXI fac |(denarios) mi mittas ut poss/im spicam habere in excusso/rio iam 

autem si quit(!) habui / perexcussi contuber/nalis Fronti amici hic fuerat / desiderabat 

coria ei ad/signarem et ita |(denarios) datur/us erat dixi ei coria in/tra K(alendas) 

Martias daturum Idibus // Ianuariis constituerat se ventur/um nec intervenit nec curavit 

/ accipere cum haberet coria si / pecuniam daret dabam ei Fronti/nium Iulium audio 

magno lice/re pro cori (r)atione quem hic / comparavit |(denarios) quinos / saluta 

Spectatum Ian[ua]/rium Firmum / epistulas a Gleucone accepi / vale // Vindol(andae) 

61 

 
60 Ireland (2008), 213 (Nos 494 – 501) for epigraphic evidence of such traders. See also the insightful collection 

of chapters in Mac Mahon and Price (2005), especially Chapters 4, 8 and 9. 

61 For the sake of consistency, I have again used the reproduction of the text following the Heidelberg epigraphic 

database. HD017610 = AE 1990, 0671. Tab. Vindol. II, 343. Translation Bowman (1994/2003), 144 – 146 [could 

you add the details of this to the bibliography?]. 
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(i) Octavius to his brother Candidus, greetings. The hundred pounds of sinew from 

Marinus - I will settle up. From the time when you wrote about this matter, he has not 

even mentioned it to me. I have several times written to you that I have bought about 

five thousand modi, of ears of grain, on account of which I need cash. Unless you send 

me some cash, (ii) at least five hundred denarii, the result will be that I shall lose what 

I have laid out as a deposit, about three hundred denarii, and I shall be embarrassed. So, 

I ask you, send me some cash as soon as possible. The hides which you write are at 

Cataractomum - write that they be given to me and the wagon about which you write. 

And write to me what is with that wagon. I would have already been to collect them 

except that I did not care to 1njuns the animals while the roads are bad. See with Tert1us 

about the 8½ denarii which he received from Fatalis. He has not credited them to my 

account. (iii) Know that I have completed the 170 hides and I have 119 (?) modii of 

threshed bracis. Make sure that you send me cash so that I may have ears of grain on 

the thrashing-floor. Moreover, I have already finished threshing all that I had. A 

messmate  of  our friend Frontius has been here. He was wanting me to allocate (?) him 

hides and that being so, was ready  to  give cash. I  told him I  would give him the hides 

by the Kalends of March. ('iv) He decided that he would come on The Ides of January. 

He did not tum up nor did he take any trouble to obtain them since he had hides. If he 

had given the cash, I would have given him them. I hear that Frontinus Iulius has for 

sale at a high price the leather-making (things) which he bought here for five denarii 

apiece. Greet Spectatus and ... and Firmus. I have received letters from Gleuco. 

Farewell. (Back) (Deliver) at Vindolanda. [ 

 
I have elsewhere discussed the complexities of this letter and how it should be interpreted, so 

I will merely provide a survey here.62 Since this is private correspondence, it is impossible to 

deduce the true legal nature of the business relationship between these two individuals. One 

may speculate that they were engaged in some joint partnership of sorts, but we can never 

know, especially also because their statuses are not clear. With that said, three aspects of the 

discussion between these individuals do cast additional light on legal practice in the provinces. 

The first two concern the transaction mentioned at the start of the letter. A contract to purchase 

a substantial quantity of animal hides had been made. One partner had provided a down 

payment and was now seeking the rest of the money from the other partner. The tone of the 

request is quite urgent and it seems that this was not the first request for the money. As part of 

this request, two pieces of information are revealed. First, there is the threat that the collapse 

of the transaction will lead to financial embarrassment (…et erubescam…). This is, as far as I 

know, the only example where the Roman legal principle of bona fides is explained in concrete 

terms. Much of Roman commerce was based on connections or “networks” in which the parties 

trusted each other to behave in a trustworthy manner. Any breach of such behaviour would 

constitute bad faith and would lead to a loss of “face”. Another interesting feature is the use of 

 
62 Du Plessis (2014); Bowman (1994/2003), 144–146. 
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the phrase (… est ut quod arr(a)e dedi perdam …). The term arrha (or arra) is well known to 

scholars of the Roman law of consensual sale as denoting an “earnest”, in other words a token 

of good faith that the purchaser intends to follow through with the transaction, but as far as 

Roman legal doctrine is concerned, the failure of the legal transaction for whatever reason 

normally did not result in the loss of the “earnest”.63 Whether one can take this use of the 

“earnest” as legally significant and as evidence of a provincial practice spreading from Gaul, 

for example, is difficult to ascertain given our limited information about the true legal nature 

of the enterprise or the status of the parties. One may also point to the discussion about credit 

and the fact that this points to the existence of moneylenders or bankers who are able to credit 

accounts held in different places. The third and final aspect that deserves mention concerns the 

discussion towards the end of the document concerning a failed transaction. Again, this 

reinforces the idea of “networks” since the two business associates are discussing a common 

acquaintance of their who had seemingly behaved in a way that is incompatible with the good 

faith on which commercial transactions are seemingly based. The tenor of this discussion 

appears to be that no future business will be done with said individual on account of this 

behaviour. 

 

Another example from legal practice is the record of a sale of a slave from Roman London:64 

 

Vegetus Montani Imperatoris Aug(usti) ser(vi) Iucun/diani vic(arius) emit mancipioque 

accepit pu/ellam Fortunatam sive quo alio nomine / est natione  Diablintem de 

Albiciano / LEG[---] |(denariis) sescentis / ea(m)que puella(m) de qua agitur sanam 

tradi/tam esse erronem fugitivam non esse / praestari quod si qu[i]s eam puellam de / 

qua agitur part[em]ve quam [quis ex] ea e[vi]/cerit, quo m[i]nu[s Vege]tum M[ontani 

Imp(eratoris)] / Caesaris ser(vi) [vi]c(arium) eu[mv]e [a]t que[m] ea res // [pertinebit 

habere possidereque recte liceat]  

 

Vegetus, assistant slave of Montanus the slave of the August Emperor and sometime 

assistant slave of Iucundus, has bought and received by mancipium the girl Fortunata, 

or by whatever name she is known, by nationality a Diablintian, from Albicianus […] 

for six hundred denarii. And that girl in question is transferred in good health, that she 

is warranted not to be liable to wander or run away, but that if anyone lays claim to the 

girl in question or to any share in her, […] in the wax tablet which he has written and 

sworn by the genius of the Emperor Caesar […]  

  

 
63 See, for example, Ulp. ad ed. 32 (D. 19.1.11.6). [I think it would suffice just to have the references; if you would 

like the Latin, we need translations too.] 

64  For the sake of consistency, I have used the reconstruction from the Heidelberg Epigraphic Database. 

HD045507 = AE 2003, 1016. Translation Tomlin (2003), 41 – 51. 
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It is not my intention to discuss this document in full, as it has recently been the subject of 

debate, both in terms of content and also regarding the reconstruction.65 For the purposes of 

this chapter, I wish to point out three notable legal points. First, the slave woman is from Gaul, 

thereby reinforcing the notion that slaves were not only exported from Britannia, but that there 

was two-way traffic between the southern part of the province and Gaul. In second place, the 

wording follows Roman law quite closely, up to and including the use of boilerplate provisions 

concerning latent defects in the sold slave as was required by Roman law. Much more 

noteworthy legally speaking, however, are the parties to this sale. The slave woman appears to 

have been bought by a slave, using a mancipatio, a legal transaction originating from the ius 

civile and normally reserved for Roman citizens. Furthermore, the slave purchaser appears to 

have been an under-slave of another slave. Since slaves were res mancipi and accordingly had 

to be sold using the mancipatio process, even if at this point it functioned mostly as the mode 

of conveyance pursuant to an emptio venditio, the use of this transaction by a slave remains 

noteworthy and one must therefore assume that it occurred in the context of some legal 

structure (perhaps peculium or something else) which enabled slaves to operate in this fashion. 

 

A third example from the realm of legal practice is a strange loan document in the Vindolanda 

tablets: 

 

------] / Felicioni |(centurioni) mutuo [---] / XII K(alendas) Iunias 

/  condimentorum |(sextarii) s(emissem) |(denarii) |(quadrantem) / halicae |(sextarii) 

s(emissem) |(denarii) |(quadrantem) / ova n(umero) IIX |(denarii) |(quadrantem) / XII 

K(alendas) Iulias / [------66 

 

The curious element of this text is the use of the word “mutuo”. The Roman jurist Gaius, in his 

teaching manual written during the mid-second century CE, defined the Roman contract of 

mutuum.67 This exposition of the essential qualities of the contract, followed nearly verbatim 

by the compilers of Justinian’s teaching manual a few centuries later, defines mutuum as one 

of the obligations created by the delivery of an object (a datio), which in the case of mutuum 

involved the weighing or measuring out of so-called generic objects before the contract could 

come into existence. Stock examples given by Gaius include money counted out, wine, oil, 

corn, gold and silver quantified through weighing and measuring. As Gaius makes clear in this 

 
65 For a survey of the disagreement between Tomlin and Camodeca regarding the reconstruction of this text, see 

Korporowicz (2011). 

66 In this case I have used the reconstruction from the Clauss-Slaby Database as the text does not appear in the 

Heidelberg Epigraphic Database at the time of writing. Tab. Vindol. II, 193 = AE 1994, 01132. 

67 Gai. 3. 90. [Would you be happy with just the reference? If you would like the Latin, we need translations too.] 
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text, the contractual obligation created by the datio obliged the party who received the object 

to return not the exact same object, but rather an object of the same natura as some future point. 

Although not mentioned in the Gaius text, mutuum could be [and indeed was] essentially 

gratuitous. Money was not charged for the “loan” of the objects, the theory being that such an 

agreement would resemble a sale rather than a loan, and would not in keeping with the 

economics of friendship in archaic Roman society from which this contract is thought to have 

originated.  

 

Given the nature of the objects mentioned above, I will focus on the case where consumable 

objects have been lent out on the understanding that objects of equivalent natura should be 

returned. At the outset it should be noted that information on this manifestation of mutuum is 

somewhat sparse and is overshadowed in Roman legal sources, in classical literature and 

generally also in modern scholarship by the money loan. Thus, for example we find only a few 

references to it.68  

 

This selection of texts mentioned in the preceding footnote reveals a limited range of 

consumables that could be the object of a mutuum. But this should not be taken to imply that 

the loan of consumables was merely a theoretical legal construct existing in the minds of the 

jurists or perhaps a historical relic from the earliest phases of Roman society. If this were the 

case, there would be no need for further elaboration of it in Roman legal sources. And yet, this 

is not what the texts reveal. There is evidence that the legal aspects of the loan of consumables 

were of interest to the Roman jurists, especially when it came to determining the extent of the 

obligation to return an object of the same natura.69  

 

As these texts show, the parameters of mutuum involving consumable objects like wine or oil 

became progressively more circumscribed throughout the classical period. What starts of 

merely as an obligation to return an agreed upon quantity of objects of the same natura (in 

Gaius), in time becomes qualified as the same natura and qualitas (or bonitas with reference 

to the age of the commodity) and also of the same genus (not merely species). Some these 

discussions of the jurists were no doubt theoretical and should be related back to juristic interest 

in the boundaries between different types of contractual agreements in Roman law that 

 
68 Iul. ex Minic.4 (D.12.1.22) (Wine); Ulp. ad ed. Si 28 (D. 14.3.5.14) (Oil); C. 4.32.11(Wheat). [I think it would 

suffice just to have the references; if you would like the Latin, we need translations too.] 

69 Pomp. ad Sab. 27(D. 12.1.3); Paul. ad ed 28 (D. 12.1.2).; Inst. 3.14; C. 4.32.23 Diocl./Maxim. AA. et CC. Iasoni. 
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dominated the classical period. It is not inconceivable, however, that some of these 

considerations were driven by real-world examples taken from commercial practice. Indeed, 

nowhere is this more evident than in the short Imperial decree that introduces a workaround 

where oil or fruit has been lent, owing to the uncertainty of their prices, so as not to fall foul of 

the ban on interest in cases of mutuum. The observant reader will have noticed that the emperors 

Diocletian and Maximian issued this decree in 294 CE – a time of rampant inflation 

culminating in the enactment of the Edict on Maximal Prices of 301 CE. 

 

This then raises the central question in relation to the text cited above. What would the possible 

function (or range of functions) be of a mutuum of consumables in the classical period of 

Roman law (given the existence of so many other possible forms of contract)? To explore this 

question, I wish to focus on what seems to be a receipt [or perhaps just a record] of a mutuum 

of consumables in the Vindolanda Tablets. The text is incomplete and the writing is not in good 

shape. What we seem to have here is a record of certain consumables having been lent out 

using a mutuum, perhaps to centurion mentioned at the top of the text, with an 

acknowledgement in a second hand, perhaps indicating that these consumables had been 

returned by the debtor on a given date.  

 

The first observation about this text is that the object of the mutuum is fairly insignificant: some 

gruel, a few ounces of spices and a couple of eggs. The impression given by the legal texts 

(cited in the notes) is of quantities of wine, oil and wheat, though it is not possible from these 

texts to deduce the size of these quantities. Nevertheless, the impression is created that what is 

recorded here was rather at the more insignificant end of the legal spectrum when it came to 

the object of a mutuum. This then raises two questions. First, the context in which this document 

was created including the purpose of this loan for consumption, secondly the use of Roman 

law in these circumstances.  

 

First, matters of context. This document, as so many others from the fort at Vindolanda was 

found in the praetorium of the camp. There is evidence that a great number of these documents 

were dumped there, perhaps to act as floor covering, during the last phases of the occupation 

of the fort, or even after its evacuation, so the fact that it was found in this location should not 

necessarily be taken to mean that it was drawn up in connection with official camp business. It 

may equally well have been one of the documents produced one of the civilian traders living 

in the vicus outside the camp walls. All that can really be said is that someone kept a note of a 
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loan for consumption and was diligent enough to record when the consumables were returned 

at a specific date. Let us assume that the loan of these foodstuffs was made to one Felicio a 

centurion. As Bowman has noted (corroborated by Kakoschke), the name of Felicio was of 

such generality that he cannot be identified with any degree of certainty.70 We do come across 

a Felicio the centurion again in the Vindolanda tablets [e.g. number 182] where he is noted as 

having been given 45 pounds of bacon and 15 pounds of bacon lard, to the value of 8 denarii 

and 2 asses. A Felicio appears in one or two other documents, but most are so fragmentary that 

one cannot get much of them. 

 

This then begs the question why a centurion would be engaging in such seemingly mundane 

borrowing of foodstuffs. To answer this question one must look at the payment practices of 

Roman soldiers. Although we do not have direct evidence from Vindolanda itself (there are 

hints of it), a papyrus from Roman Egypt, roughly contemporary with the text in question will 

be used as a comparator. It is widely accepted that payment strategies of Roman soldiers were 

fairly uniform throughout the Empire, thereby rendering this comparison valid. In this papyrus 

(P. Gen. Lat. 1), we find a camp account, officially compiled by the camp accountant, of the 

annual pay of a Roman soldier born in Damascus together with deductions made and sums 

deposited as a savings account in the strongbox of the camp.71 What we can deduce from this 

account is that a soldier received a gross pay against which deductions were made for military 

equipment etc. If a positive balance remained, this could either be paid out or returned to the 

strongbox as savings. Much has been written about the relative costs of the food and equipment 

deducted by the army. The matter is of particular interests to economic historians who have 

pointed out that the prices of these commodities are always somewhat inflated and that the 

Roman army effectively created a stable market for such goods.72 But it is not the equipment I 

wish to focus on here. Rather, I wish to focus on the deductions for food. Any Roman soldier, 

of whatever rank, received a food ration from the army. Much is known about the size of these 

rations and their nature. In short, a Roman soldier received a portion of unground corn, oil, 

dried meat, salt and cheese per day [augmented by whatever else could be obtained from the 

local region]. It was not a luxury diet and nutritionists have calculated that it was just about 

sufficient to fulfill the nutritional need of a soldier on active service. There is ample evidence 

 
70 http://vto2.classics.ox.ac.uk/index.php/tablets/search-for-tablets?tablet=193 (last accessed 9 February 2018); 

Kakoschke (2011). 

71 See Herz (2011), 309–310. 

72 See Kehne (2011). 

http://vto2.classics.ox.ac.uk/index.php/tablets/search-for-tablets?tablet=193
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that the civilian traders living in the makeshift communities around Roman forts imported more 

luxury items like fish sauce and wine that could be purchased with their own money by soldiers 

to augment their basic diet provided by the military bureaucracy. 

 

But if these commodities could be bought (and indeed bought on credit as Tab. Vindol. II, 182 

suggests), why did Felicio the centurion enter into a loan for consumption for eggs, gruel and 

some spices? We cannot rule out that this document may have been drafted in the context of a 

personal temporary liquidity crisis. Centurions were not badly paid, in fact some sources 

suggest that they were considerably better off in terms of pay than the average soldier, and yet 

one cannot rule out that the centurion perhaps just did not have “ready money” when he needed 

these commodities, either because he had spent it all, or perhaps had saved it all for future use 

upon discharge. To my mind, however, this does not fully account for the existence of this text. 

After all, the goods could have been “sold” to him by one of the traders on credit. I would 

therefore like to propose that there is a little bit more to this text than meets the eye.  

 

The Roman army, when stationed for a prolonged period in a location such as Vindolanda, was 

reliant on a steady supply of food. While part of their food supply could be secured from local 

hunting activities (as archaeological evidence from the fort at Chesters show), the bulk of it 

(especially the corn that formed the staple of the diet) were brought from elsewhere along state 

roads. Given the logistic constraints of land transport in antiquity, this was expensive and time 

consuming, not to mention notoriously unreliable, since so much depended on weather, 

condition of the roads and the coordination of a vast supply chain. Food security was a major 

concern for the local troops and Roman military law protected the supply chain. In his Iuris 

Graeco-Romani Tomi Duo published in 1596, the Humanist and Byzantinist Johannes 

Leunclavius added as an appendix a ‘code of military law of one Rufus’ that he had compiled 

out of Greek and Roman sources.73 Law 46 states the following “no one can buy provisions 

that are sent to the army. Such a person, if he is of higher rank, will be proscribed, and if he is 

of humbler rank, will be killed.” An investigation into the sources of this law reveals that it is 

based on a reading of C.4.40.4: 

Honor./Theodos. AA. Faustino pp. Ne frumentum, quod devotissimo exercitui mittitur, 

in praedam lucrumque vertatur, hac sanctione decernimus, ut, quicumque hoc fuerint 

 
73 Included at the end of Brand (2011). 
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forte mercati, honestiores quidem stilum proscriptionis incurrant, inferiores autem 

vilioresque personae capitali supplicio subiaceant.<a. 410 vel 413 ?> 

Lest grain, which is sent to the devoted army, be turned to prey and gain, we direct by 

this ordinance, that any persons trading therein will, if of honourable station, be 

banished, and if of low and servile station, suffer capital punishment.74  

There is nothing that binds this law directly to our case. Nor can we determine whether similar 

rules about food security existed at the end of the first century CE. Nevertheless, there is a hint 

of exasperation emanating from this imperial decree. It seems to suggest that individuals were 

interfering with the supply chain of the Roman army when it came to food and that drastic 

action was needed to persuade such individuals otherwise. 

 

This then brings us back to the tablet in question. In my view, this tablet was most likely 

generated between a civilian trader around the fort and the centurion Felicio, not because 

Felicio did not have “ready money”, but because the supply chain of food to the fort was 

irregular. Felicio needed some foodstuffs and the trader had some. He could have sold them to 

Felicio outright or on credit, but in doing so, might have created the impression that he was 

somehow taking advantage of the misfortune of others, not a good business decision in a small 

community such as Vindolanda where returning customers and their business was important. 

To that end, in my view, this example of mutuum should be viewed in the context of “relational 

contract theory”. Both the civilian trader and centurion had a vested interest in the contract. In 

a contained environment where the army was your main source of business, it would not be 

good business sense to charge regular customers. Of course this trader was no fool. He still had 

enough business sense to record the transaction.  

 

This then brings us to the final point, the use of Roman law in this tablet. It is sometimes argued 

that at the edges of empire, less use would be made of Roman law and more of informal barter-

style agreements (compare the comment above about the difference between Roman and 

provincial law). While a barter-type exchange would clearly not have worked in this case, 

assuming my hypothesis is correct, it also shows that even at the furthest edges of the empire, 

civilian traders were working under the belief that Roman law applied and could potentially be 

used to resolve the dispute. And it cannot be the case that the word mutuum was merely used 

by accident. In fact, we have an example of commodatum from one of the other texts. Thus, 

 
74 Blume’s translation. 
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whoever drafted these documents had some knowledge of the law. To that end perhaps the time 

has also come for us to start looking more closely at legal forms and their use by traders 

following the army and army personnel.  

 

5. A new model of exchange 

 

But should we abandon the idea of barter as a form of exchange in the provinces altogether? 

What form did the commercial exchanges between Romans and Britons take? Trade between 

Romans and Britons is a given, 75 but should we assume that they always used Roman law? 

Although there is no direct evidence for this type of exchange, I wish to make a case for 

reconsidering barter (in the sense of giving object x in return for object y) as a form of 

commercial exchange at local level in the Roman province of Britannia. 

 

That the Roman jurists did not pay much attention to barter in the legal texts is a well-

documented and often repeated fact.76 Apart from a comment by Gaius in his second-century 

textbook (repeated in the Justinianic Institutes) and a few texts attributed to mainly Severan 

jurists, Roman legal sources present a rather fragmentary picture of barter and then mainly in 

the context of the discussion of the contract of sale.77 In general, the lack of juristic interest and 

value judgements by the Roman jurists concerning the “primitive” nature of the transactions 

and the peoples who employ it have been cited in modern literature as reasons for this slight 

treatment.78 Be that as it may, the classical Jurists had a clear notion of the origins of the 

contract of sale:79 

 

Origo emendi vendendique a permutationibus coepit. olim enim non ita erat nummus 

neque aliud merx, aliud pretium vocabatur, sed unusquisque secundum necessitatem 

temporum ac rerum utilibus inutilia permutabat, quando plerumque evenit, ut quod 

alteri superest alteri desit. sed quia non semper nec facile concurrebat, ut, cum tu 

haberes quod ego desiderarem, invicem haberem quod tu accipere velles, electa 

materia est, cuius publica ac perpetua aestimatio difficultatibus permutationum 

aequalitate quantitatis subveniret. eaque materia forma publica percussa usum 

dominiumque non tam ex substantia praebet quam ex quantitate nec ultra merx 

utrumque, sed alterum pretium vocatur. 

 

 
75 For a good survey, see Paterson (1998). 

76 Watson (2001). 

77 The main sources are Gai.3.141; Inst.3.23.2; D.18.1.1pr – 1; D.19.4. 

78 See Aubert (2014). 

79 Paul. ad ed. 33 (D. 18.1.1. pr.); translation adapted from Scott’s. 
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The origins of emptio venditio is to be found in acts of barter. Once upon a time, money 

was not known, and there was no term for merx or pretium, but all people, in accordance 

with the requirements of the time and circumstances exchanged articles which were 

useless to them for other things which they needed; for it often happens that what one 

has a superabundance of, another lacks. But, because it did not always or readily happen 

that when you had what I wanted, or, on the other hand that I had what you were willing 

to take, a substance was selected whose public and perpetual value, by its uniformity 

as a medium of exchange, overcame the difficulties arising from barter, and this 

substance, having been coined by public authority, represented use and ownership, not 

so much on account of the material itself as by its value, and both articles were no 

longer designated merx, but one of them was called the pretium of the other.  

 

This text is noteworthy for a number of reasons. First, it is the only text in the Digest in which 

the origins of the contract of sale are located in barter. In second place, it provides a survey of 

the reasons why, according to the third-century jurist, Paul, barter became insufficient as a 

medium of exchange and had to be replaced by sale. Much has been made surrounding the 

comments of Paul (both in this text and in others on the relationship between sale and barter, 

specifically in relation to consent about the price) and about the strength of his arguments and 

the coherence of his reasoning. It is also worth mentioning that Paul’s comment, which 

articulates the “Sabinian” view, stood in opposition to the position of those jurists who 

followed the “Proculian” view, namely that barter and sale were distinct (compare D. 18.1.1.1). 

Setting these aside for the moment, I wish to focus on the first part of the text. For Paul, sale 

arose out of barter, a primordial transaction.80  

 

Paul’s statement on this matter is interesting for a number of reasons. First, as Aubert has 

shown, it should be read into the larger context of Greco-Roman historiography where 

comments about barter are often associated with “primitive people”.81 Furthermore, according 

to Aubert, comments of this kind often have a moral overtone in which their authors cast a 

negative judgement over the level of civilisation of people who still employ barter. Far more 

interesting, however, to the historian of law is the nature of the history of sale set out by Paul 

and the linear nature of his understanding of legal development (from primitive to 

sophisticated). It is these two aspects to which I will now turn. 

 

The first aspects concern the history of sale as stated by Paul. We can never know which 

information Paul had at his disposal when writing this statement and thus what it was meant to 

 
80 Incidentally, Paul employs a similar technique when discussing the origins of dominium in Paul. ad ed. 54 (D. 

41.2.1.1) where he argues (citing Nerva filius) that it arose out of some primordial act of possession. 

81 See Daube (1949). 
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convey in the original context. One thing is clear, though. Much about the origins of the 

consensual contract of sale in Roman law was unclear to the Romans (and remains unclear to 

modern scholars) and the fact that Paul links these two transactions makes for interesting 

speculation. Modern literature on the topic has largely taken Paul’s statement as an accurate 

reflection of historical reality (at least, according to the Sabinians), although how exactly barter 

fits into the history of sale has never been fully resolved. The point at which most scholars of 

Roman law begin their discussion of the history of the contract of sale is when it has already 

acquired a legal form (i.e. post-barter) using money as a medium of exchange. Thus, according 

to the main writers on the topic (summarised in Watson82), the earliest forms of “sale” that 

existed in Roman law before the creation of the consensual contract of sale was either a 

simultaneous, on the spot transaction (perhaps a mancipatio) or a stipulatio for a future 

transaction. How this situation “developed” into a consensual sale (recognised at the latest in 

the mid-second century BC) is unclear and much of the modern literature has struggled to find 

the “missing link”.83 Modern scholars have offered a range of options though none of these are 

wholly convincing. Most recently, having surveyed the strengths and weakness of each of these 

options, Gordley has suggested that none of them adequately explain the transition and that 

more emphasis should be placed on its factual origins.84 

 

But where does this leave us in relation to barter? The idea that barter is somehow “primitive” 

not only pervaded Greco-Roman historiography; it also found a home in contemporary 

literature on ancient law. As Westbrook has shown, much of the narrative of the early history 

of law arose in the seventeenth and eighteenth centuries in the works of Enlightenment 

scholars.85 These scholars theorised about an idealised state of nature that was in turn used to 

critique contemporary society and to explain the need for the social contract among other 

things. The works of these scholars had various flaws owing to the limited amount of 

information available (some comments from classical antiquity and from the Old Testament). 

Relying on these comments and on accounts of “primitive peoples”, Enlightenment scholars 

created the notion of four successive stages of societal evolution, namely 1.) hunting; 2.) 

pastoralism; 3.) agriculture, and finally 4.) commerce. It would be in stages 1 and 2 (and 

perhaps also 3), according to Enlightenment scholars, that barter arose and became the primary 

 
82 Watson (2001). 

83 Gordley (2010), 1440–1445. 

84 Gordley.(2010), 1449. 

85 Westbrook (2010). 
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mode of exchange. This notion of societal evolution in stages was enthusiastically absorbed by 

the scientific writers of the nineteenth century such as Maine, Bachofen and Fustel de Coulange 

who not only perpetuated these Enlightenment ideas, but also bolstered them using further 

discoveries in the field of Ethnography. Their ideas have proved remarkably resilient during 

the course of the early twentieth century as is evident in the spate of books on “primitive law”, 

the most famous of which is undoubtedly by Diamond.86 But, as Westbrook has demonstrated, 

there are persistent problems with this narrative, especially in relation to its shaky foundations 

and the use of early ethnographic literature concerning so-called “primitive people”. 

 

While it might seem remarkable that the third-century jurist Paul and generations of legal 

scholars from the Enlightenment onward arrived at the same conclusion about barter as the 

primordial transaction from which sale arose, it has to be remembered that certainly latterly, 

the narrative seems to have become self-reinforcing. Added to this is ethnographic literature 

from the nineteenth- and early twentieth centuries about the customs of “primitive peoples” 

and an almost perfect storm is created. As scholars of Roman law, however, we have been 

taught to remain sceptical of any “potted history”, especially statements such as those of Paul 

about the origins of sale in barter. 

 

In light of these problems, the place of barter in Roman law must be revisited. But rather than 

focus purely on the rules of law, I wish to make a case for including principles of economic 

theory and anthropology (without the value judgements inherent in its precursor discipline, 

ethnography) in the discussion. Let us first look at economic theory.87 According to classical 

economic theory, all economies progress through four stages, namely: 1.) barter; 2.) “primitive 

money”; 3.) minted coins and, finally, 4.) bills of exchange. In each instance, the progression 

to new stage leads to a replacement of what has come before, all in the name of greater 

economic “efficiency”. It does not take much to appreciate that this view of “progression” 

through stages most likely also had its origins in Enlightenment scholarship (the very point at 

which economics came to be recognised as a distinct discipline). Also, if the stages of societal 

evolution were mapped onto the stages of economic development, barter would be towards the 

front end (hunting and pastoralism, perhaps even agriculture). In light of what we have said 

above about the veracity of this narrative of progress, a healthy dose of scepticism is required. 

 
86 Diamond (1971). 

87 Pankhurst (2007), 156. 
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And herein lies the issue. The jurist Paul never locates the existence of barter at some early 

point in the history of Rome. Knowing what we now know about the history of the Roman 

civilisation, taking 753 BC as an accurate starting point, it would be difficult to place barter 

historically in the rise of Rome. 88 If we take the introduction of coined money in Rome, 

conventionally dated 280 BC, as the start of economic phase 3, and we know, from early laws 

like the 12 Tables, that “primitive money” (ingots) were already commonly in circulation as 

early as 450 BC, it leaves an incredibly short period of time (in civilisation terms) for barter to 

arise and to become a type of primordial transaction. Added to this, the astute observation by 

Aubert, that before the introduction of “primitive money”, the earliest Romans likely used 

Greek money.89 All of this leads to the inescapable conclusion that Paul’s potted history of the 

origins of sale in the contract of barter is an invented history with little factual support. 

 

This then brings us to the anthropological angle. Apart from the 1992 book by Humphrey and 

Hugh-Jones, 90 more recent work on the anthropology of barter in the history of Ethiopian law91 

has provided fresh new insights into the purpose of this transaction. A number of important 

conclusions have been reached by these studies. First, barter is by no means confined to 

“primitive peoples” or the archaic stages of an economy or of a legal system. It frequently 

coexists and often overlaps with other phases of economic development, even with coined 

money. In fact, Humphrey and Hugh-Jones has gone as far as to suggest that barter should be 

viewed as a form of exchange in its own right that people employ within a specific social 

context.  

This is not an unimportant point. In his discussion of the second life of barter in the 

writings of scholars of the European legal tradition, Gordley demonstrated that the main attack 

against the distinction between barter and sale came from the Spanish scholastics.92 Of course, 

their views should be seen against the backdrop of the rise of a general principle of contract in 

early-modern European legal scholarship, a topic too vast to engage in here. Nonetheless, 

Gordley makes an important point regarding the distinction between sale and barter as two 

types of economic exchange. Consensual sale (emptio venditio) is designed to deal with a very 

specific situation, namely where the parties wish to “lock in” a bargain because of the 

uncertainty caused by price fluctuations. Thus, consent becomes a fundamental requirement to 

 
88 Cornell (1995). 

89 Aubert (2014). 

90 Humphrey and Hugh-Jones (1992). 

91 Pankhurst (2007). 

92 Gordley (2010). 1451. 
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enable this to occur. As Gordley rightly surmises, however, we cannot and should not assume 

that the parties to a barter have the same motivations. 93 They might not have cared so much 

about fluctuations in price, since they were more concerned with other aspects e.g. the 

immediate availability of the object or the ability to bypass the use of money as a medium of 

exchange. All this ties in with Aubert’s conclusions that barter was in no way confined to some 

mythical archaic point in the earliest days of Rome. In fact, there is evidence from legal practice 

that it continues right the way through the classical period of Roman law and beyond. In this 

context, one might take heed of Walton and Moorhead’s observation about Roman coin use in 

the first century CE in Britannia, commenting on the use of denarii in the Vindolanda tablets: 

 

“[I]t might reflect the demands of a local population who viewed denarii not as one 

denomination in a monetary system but as convenient stores of precious metal. Tacitus 

implies that Roman coinage was used in much this way on the Germanic frontier, where 

the native population was reputed to pick out older, silver Roman coinage for use in 

trade (Tacitus, Germania 5, 3 – 5), and this is amply confirmed by evidence from the 

area outside the empire.”94 

 

This may also go some way to explaining the deposits of silver denarii as hoards in those areas 

beyond the frontiers (of Hadrian and Antoninus Pius). 

 

6. Conclusions 

 

This survey is but one possible way of writing the history of law in Britannia. Much of the 

epigraphic material remains tantalizingly unexplored and the glut of recent discoveries from 

the Walbrook excavation in London, combined with the ongoing discoveries at Vindolanda, 

suggest that the story about “provincial law” in Britannia is only beginning. One thing is clear 

from the current narrative, however. The story of “provincial law” in this province will have 

to be told in terms of “living law”. To that end, it cannot consist of a trawl through the Digest 

or the Codex to find scraps of material relating to the province. Not only had this already been 

done, but the results have also proven to be of limited use. Thus, if the story of “provincial 

law” is to be told for Britannia, it will be told from the perspective of the peoples who lived it 

and the larger forces, like the Roman army, which played an important role in the province. It 

may well be that the Roman law (or indeed the local customs) found here are incompatible 

 
93 Gordley (2010), 1452–1456. 

94 Walton and Moorhead (2016), 839. See also Davies (1998). 
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with what we currently understand Roman legal doctrine to be, but then again, Roman law was 

a working legal order that adapted to the circumstances of it contexts. There is much left to be 

said on this topic and I would urge scholars to keep a close eye on the ongoing excavations. 

My hunch is that we will see much more law in years to come. 
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