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UK Sex and Gender Equality in Law and Policy: a response to Murray and Hunter 
Blackburn 

 
Sharon Cowan, Harry Josephine Giles, Rebecca Hewer, Becky Kaufmann, Meryl Kenny, Sean 
Morris and Katie Nicoll Baines1 
 
 

1. Introduction 
 
In August 2019, two Edinburgh academics, Kath Murray and Lucy Hunter Blackburn, 
published “Losing Sight of Women’s Rights: The Unregulated Introduction of Gender Self-
Identification as a Case Study of Policy Capture in Scotland” in Scottish Affairs 28(3). In the 
main, this article sought to explore the legal status of women, particularly with regard to 
discrimination legislation, and subsequently concluded that the interests of the trans 
women had begun to systematically erode the interests of non-trans women. They then 
repeated these claims in Holyrood Magazine. This position is clearly controversial, and is 
contestable on any number of grounds (not least that it fails to account for the last 30 years 
of feminist work on sex and gender). In this article, however, we do not seek to engage with 
the philosophically contestable features of Murray and Hunter Blackburn’s work. Rather, we 
focus on their errors in legal and policy analysis.  
 
We aim here to correct some of the erroneous statements made by Murray and Hunter 
Blackburn about the legal definitions of sex and gender; the concepts of sex, gender, gender 
reassignment and discrimination as set out in the Equality Act 2010; the sex/gender 
question in Scottish census; and the operationalisation of Scottish Prison policy. In doing so, 
our objective is to build a much-needed clearer understanding of the law and policy in this 
area. In these turbulent times, we would urge researchers and others to take care, 
particularly in interpreting and applying the law, and especially as it applies to marginalised 
minority populations, so that we do not further obfuscate or mislead on important social 
issues. 2  
 

2. Legal definitions of sex and gender  
 
a. Case law and the Gender Recognition Act 2004 

 
Murray and Hunter Blackburn state that the Scottish census is important because decision-
making in this area may set a precedent for how sex is understood as a policy and legal 
category in Scotland (p263). This implies that first of all there is no single all-encompassing 
definition of sex in law, and, second, that the approach taken in the census may be seen as a 
precedent for a single definitive notion of sex in the future. We agree that there is no single 

                                                      
1 We would like to thank a number of people for taking the time to read and comment on this article in draft 
form, including: David Cabrelli, Nicole Busby; Chloë Kennedy, and Neil Walker.    
2 We do not take a position here on whether sex and gender are completely separable or entirely synonymous, 
nor will we enter into debate here about feminist theories of sex and gender; we will address these issues 
separately in a forthcoming article. 
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definition of sex in law, but we think that this also means there is minimal likelihood of a 
precedent for a single definition being set by the Census. 
 
The first implication – that there is no single legal definition of sex - was refuted by some of 
those responding to the consultation on the census who argued that the legal definition of 
sex can be taken from a 1970 decision in an English marriage case, Corbett v Corbett. In that 
case, the court annulled a marriage between a trans woman and a man, because marriage 
could only be between a man and woman; the court held that since sex was fixed at birth 
and could not be changed, even by surgery, April Ashley remained a man for the purposes of 
marriage law and thus could not consummate the marriage. Mr Justice Ormrod, stated that 
surgery cannot “reproduce a person who is naturally capable of performing the essential 
role of a woman in marriage” ([1970] 2 All E.R. 33, at p. 48), i.e., heterosexual penetrative 
reproductive sexual intercourse.  

Mr Justice Ormrod’s reductive way of thinking in Corbett was expressed 50 years ago, in 
1970, well before the advent of the Gender Recognition Act 2004 that would allow trans 
women like April Ashley to achieve a legal change in sex regardless of their ability to 
perform “the essential role of a woman”. However, there are distinct echoes of this 
reductive conceptualisation of womanhood in recent arguments made by those, such as 
Murray and Hunter Blackburn, who are opposed to an inclusive definition of womanhood. 
For example, when they say that ‘The so-called ‘gender pay gap’ is largely a motherhood 
penalty’ (p265), Murray and Hunter Blackburn miss the point completely that is not only 
those who can perform “the essential role of a woman in marriage” that experience unequal 
pay.  

A very considerable number of Employment Tribunal claims for equal pay relate to women 
not being paid equally for ‘like work’ or ‘work rated as equivalent’.  A recent example of this 
would be the equal pay claim under consideration by the Supreme Court brought against 
Asda, where lower-paid store staff, who are mainly female, claim equal pay to warehouse 
workers, who are mainly male and higher-paid.3 It is also worth noting how early research 
from Schilt and Wiswall (2008), for example, estimates “that average earnings for female-to-
male transgender workers increase slightly following their gender transitions, while average 
earnings for male-to-female transgender workers fall by nearly 1/3”, further indicating that 
child-bearing alone cannot adequately explain gender pay discrepancies.4 Thus the causes of 
unequal pay are multi-dimensional; pay differentials are partly attributable to stereotyping, 
resulting from the socially constructed gender roles, and historical disadvantage, neither of 
which support a contemporary sex-based (biological) explanation for unequal pay. 
 
Corbett was a decision of the High Court, and as such was of persuasive rather than binding 
authority in future High Court cases.  It became the referent for subsequent cases dealing 
with the issue of whether post-operative transsexuals (sic) could marry under English 
marriage law, until the European Court of Justice in Goodwin v UK (2002) 35 EHRR 18 held 

                                                      
3 Asda Stores Ltd v Brierley [2019] EWCA Civ 44 (31 January 2019); 
https://www.theguardian.com/society/2019/jan/31/asda-shopworkers-win-landmark-ruling-equal-pay-
dispute 
4 Shilt and Wiswall (2008) The B.E. Journal of Economic Analysis & Policy 8(1) 1-28, p1, available at www.ilga-
europe.org/sites/default/files/before_and_after_-_gender_transitions_human_capital_and_workplace.pdf 

https://uk.practicallaw.thomsonreuters.com/D-102-9242?originationContext=document&transitionType=PLDocumentLink&contextData=(sc.Default)
https://www.theguardian.com/society/2019/jan/31/asda-shopworkers-win-landmark-ruling-equal-pay-dispute
https://www.theguardian.com/society/2019/jan/31/asda-shopworkers-win-landmark-ruling-equal-pay-dispute
http://www.ilga-europe.org/sites/default/files/before_and_after_-_gender_transitions_human_capital_and_workplace.pdf
http://www.ilga-europe.org/sites/default/files/before_and_after_-_gender_transitions_human_capital_and_workplace.pdf
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that the UK was in violation of Articles 8 and 12 of the ECHR in not allowing trans people to 
marry in their post-operative sex. This in turn led to the Gender Recognition Act 2004. 
 
The test for sex in Corbett then is not a legally generalisable test, and is unlikely to apply 
outside that narrow context of 20th century English marriage law: as Justice Ormrod himself 
states in that judgment, “The question then becomes what is meant by the word ’woman’ in 
the context of a marriage, for I am not concerned to determine the ‘legal sex’ of the 
respondent at large” [1970] 2 All ER p48.  No one had argued for a return to this half a 
century old way of thinking about the definition of sex until the consultation on the Scottish 
census prompted a response from one contributor who referred to the case as an 
appropriate source for defining sex in law per se.5 In fact, nowhere is law is there a singular 
definition of either sex or gender. The provisions of the Gender Recognition Act 2004, which 
set out the framework for changing the sex on a trans person’s birth certificate, refers to 
both sex and gender, but nowhere does the statute define either of these two terms.  We 
cannot, therefore, conclusively state that the law entertains a distinction between the two.  
 
In drafting the 2004 Act, the UK government did not enshrine the Corbett definition of sex in 
statutory form because they were responding to the European Court of Human Rights’ 
finding in Goodwin that a purely biological definition of sex was out of step with thinking 
across Europe and beyond; in determining the sex of trans people, said the ECtHR, social 
roles and psychological traits also had to be considered.  
 
Thus, the Gender Recognition Act 2004 allows a successful applicant to change the sex 
marker on their birth certificate, recognising that for the purposes of the law, sex can be 
changed. All this shows is that even if there is a difference between “biological sex” and 
“legal sex”, and the former cannot be changed while the latter might be, then we can see 
that the term “sex” means different things in different contexts, and in fact may not have a 
meaning beyond the qualifying term preceding it. In other words, there is no one true 
singular legal definition of sex that would hold true for all purposes.  
 
Murray and Hunter Blackburn appear to suggest that the law holds a definitive view of the 
meaning of important social concepts such as sex and gender.  As shown above, this is 
simply not the case. Law is created in a piecemeal and flawed way which – amongst other 
things - leaves many important categories vague and imprecisely defined. Sex and gender 
are two such examples. Upon this basis, the second implication of Murray and Hunter 
Blackburn’s statement – that the Census definition of sex might set a definitive precedent 
for future law or policy making – is highly unlikely. 
 
 

b. The Equality Act 2010 
 
The Equality Act 2010 (the 2010 Act) consolidates and updates previous UK law on 
discrimination such as the Race Relations Act 1965 and the Sex Discrimination Act 1975. The 
2010 Act protects against discrimination where it occurs on the basis of a protected 

                                                      
5www.parliament.scot/S5_European/Inquiries/CTEEA_CensusBill_ProfFreedmanRosa_CTEEA_S5_18_CB_24.pd
f 

http://www.parliament.scot/S5_European/Inquiries/CTEEA_CensusBill_ProfFreedmanRosa_CTEEA_S5_18_CB_24.pdf
http://www.parliament.scot/S5_European/Inquiries/CTEEA_CensusBill_ProfFreedmanRosa_CTEEA_S5_18_CB_24.pdf
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characteristic. Currently there are 9 protected characteristics, including sex (section 11), and 
gender reassignment (section 7), which are the two most relevant for the purposes of this 
paper, and Trans people can make a claim of discrimination under one or both of these 
protected characteristics, depending on the circumstances of their case. 6 The Act protects 
against four basic forms of discrimination (direct, indirect, harassment, and victimisation), 
though Murray and Hunter Blackburn do not distinguish between these.  
 
Regarding sex discrimination, Murray and Hunter Blackburn take as their definition of sex 
“physical sex as observed and recorded at birth” (p264). This is clearly a genital-based 
definition of sex since no simple observation at birth can record either chromosomes or 
definitively confirm the presence of testes, ovaries, both or neither. Murray and Hunter-
Blackburn say that women, for them, are the category of people who have F recorded on 
their birth certificate, and have the biological characteristics of a female. Though they do 
not specify what these biological characteristics are, they refer to “physiological attributes”, 
which again is presumably related to genitals, and the ability to reproduce. They warn that 
anyone who might be offended by their interpretations is probably only demonstrating their 
point that current usage has wandered too far from the intentions of the Act and that this is 
indeed the problem they want to highlight (p264).  

 

However, as we will argue below, the intentions and interpretations of the Act may not be 
as clear as they might hope, regardless of current policy positions. And in any case, no 
decision maker can ever rely on the law to remain static in meaning, in the hope that society 
will do the same. Judicial decisons departing from laws in force is exactly how rape in 
marriage became a crime in Scotland, when the longstanding marital rape exemption was 
abolished by the court in S v HMA in 1989.7 Therefore, no plea to remain true to a law’s 
original intention – whether in statutory or common law form - can ever hold indefinitely.  
  
On the question of interpretation of the statute, the Equality Act 2010 says ‘woman’ is a 
female of any age and ‘man’ is a male of any age. Female and male are not defined in the 
legislation. The Act does not specifically state whether the protected characteristic of sex is 
based on biological characteristics such as genitalia or chromosomes, or whether it is based 
on gender as a social category, or some combination of the two. Indeed, Section 7 of the 
Act, on the protected characteristic of gender reassignment, refers to “physiological or other 
attributes of sex” (emphasis added), thus demonstrating that sex is explicitly not defined as 
purely physiological for the purposes of the Act. 
 
Although the 2010 Act only mentions the protected characteristic of sex, rather than 
gender, sex discrimination legislation has long ‘read-in’ gender discrimination. That is, not 
only does the legislation offer protection against discrimination on what we might call 
biologically-linked grounds, such as pregnancy (in fact pregnancy and maternity are also 
explicitly protected by sections 17 and 18 of the 2010 Act as well as under sex discrimination 
claims), it also protects those who have been subjected to gender-based discrimination, 

                                                      
6 See Brook v Tasker 2014 (unreported), personal correspondence with Kirklees Law Centre, 2019. See also 
https://www.lawcentres.org.uk/policy/news/news/kirklees-law-centre-wins-landmark-transgender-
discrimination-case. 
7 S v HMA 1989 S.C.C.R. 248 
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such as that resulting from gender norms around who does the majority of the childcare.  
The latter sorts of claims must be brought as sex discrimination claims because the 2010 Act 
does not list ‘gender as a protected characteristic. In other words, the concepts of sex and 
gender are so interrelated - as indeed are sex and gender types of discrimination - that often 
both are in play when we are talking about discrimination, and so to describe the effects of 
sexism and misogyny often includes a discussion of what, if we were to separate sex and 
gender so starkly, might be called “genderism”.8  
 
Inevitably there is a certain amount of slippage between the term sex and gender in 
discrimination law. As such, it is not clear that the 2010 Act does, or intended to, 
categorically? distinguish between sex and gender in the way that Murray and Hunter 
Blackburn seem to imply. Nor is it clear that sex has been dismissed as a policy tool, as they 
claim on p266; Scotland still collects information through a number of channels that have 
sex measurements, including (ironically) sex discrimination claims, health indexes and 
census records.  
 
This is not to argue that there are no biological differences between people, or that there is 
no difference between physiological characteristics (such as having a womb) and socialised 
traits (whether someone is a good parent).  Our argument is that not everything hangs on or 
is reducible to biology, least of all discrimination, and the law currently in operation, and 
how it is applied in practice, reflects those complexities. 
 

3. Sex and gender protections and exemptions under the 2010 Act 
 
a. Sex discrimination 

 
Murray and Hunter Blackburn state that: “From a legal and policy perspective, the argument 
that a trans woman should be treated as a woman sits uneasily with the Equality Act 2010 
as it renders sex irrelevant as a protected characteristic” (p266).  
 
It is not clear what is meant here. As intimated earlier, this statement seems to follow from 
the assumption that the Act incorporates the definition of sex adopted by Murray and 
Hunter Blackburn, despite no conclusive evidence to support this assumption.  We suppose 
here they mean that treating a trans woman as a woman somehow undermines the sex-
based protections for non-trans women, so let us proceed on that basis. 
 
A trans woman with a gender recognition certificate will be treated legally as a woman. This 
has been so since the GRA 2004. She can therefore claim sex discrimination protections 
under the 2010 Act, as a woman   
 
Even a trans woman without a GRC can still be protected from sex discrimination under the 
2010 Act. Section 13 of the 2010 Act, which contains the definition of direct discrimination, 
covers cases where less favourable treatment occurs because someone is wrongly thought 
to have a protected characteristic [commonly referred to as ‘discrimination by perception’ 

                                                      
8 In discussing these definitions and distinctions – and lack thereof – we do not necessarily endorse them, we 
are simply setting out the definitions and meanings present in current law. 
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or ‘perceived discrimination’].  For example, imagine a service provider who does not know 
that a woman is trans, but perceives her as non-trans, and treats her less favourably than a 
man. This trans woman could claim sex discrimination, even if she does not have a GRC, 
because she has been perceived as a woman and treated less favourably on that basis.   
 
As already pointed out, section 7 of the 2010 Act, on the protected characteristic of gender 
reassignment, refers to “physiological or other attributes of sex” (emphasis added), thus 
demonstrating that sex is explicitly not defined as purely physiological for the purposes of 
the 2010 Act.  Since ‘sex’ is broader than physiological characteristics, arguably a trans 
woman could claim sex discrimination as a woman, irrespective of perception or whether 
she has a GRC (we discuss this point again, below). 
 
It is not at all obvious how these legal protections being available to trans women, whereby 
trans women can bring discrimination claims for the protected characteristic of sex, 
"renders sex irrelevant as a protected characteristic”, as Murray and Hunter Blackburn 
claim. Perhaps their intended meaning is that in trans women accessing sex discrimination 
protections, non-trans women are somehow precluded in accessing protection on the basis 
of sex.  But allowing a trans woman to claim sex discrimination does not hinder the 
operation of the sex-based protections for anyone else.  
 
It is possible that Murray and Hunter Blackburn are arguing that a trans woman should not 
be treated as a woman – i.e. should be exempted from the protections of the 2010 Act - if 
her presence poses some sort of risk or threat to other women, for example in a sex 
segregated space, such as a women’s shelter. But again, it is not clear how simply allowing 
trans women access to single-sex spaces “renders sex irrelevant as a protected 
characteristic”.  
 
Under schedule 3 paragraph 28 of the 2010 Act, a service provider can offer a single-sex 
service without contravening the provisions that protect trans women on the basis of 
gender reassignment, if doing so is ‘a proportionate means of achieving a legitimate aim’. 
This effectively allows service providers to exclude trans women, in certain circumstances, 
whether or not they have a GRC. We will explore these exceptions to the general 
protections against discrimination more fully in the next section. But for now, the point we 
wish to make is that irrespective of whether or not a trans woman is excluded from service 
provision, it is not evident how this undermines the general operation of the sex-based legal 
protections, or renders them “irrelevant” for non-trans women.   
 
The original sentence would make sense if rewritten as follows: “From a legal and policy 
perspective, the argument that a trans woman should be treated as a woman sits uneasily 
with the Equality Act 2010 as it renders birth genitals irrelevant as a protected 
characteristic”. But as we have already said, sex discrimination protections extend to more 
than just anatomy-based instances of discrimination. Read in the only way that makes 
sense, Murray and Hunter Blackburn’s argument either ignores the gender-based aspects of 
sex discrimination claims, or reduces all forms of gender-based discrimination (such as the 
gender-pay gap) into sex-based claims. This reduction is also evident in the following 
sentence: “Under section 11, sex is a protected characteristic. For almost everyone this is 
biological sex, as originally recorded on the person’s birth certificate” (p267). The sentence 
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implies that it is only sex and not gender that is protected by sex discrimination legislation. It 
would be a sorry and retrograde state of affairs if it were true, but it is self-evident that UK 
law and how it is applied in practice is much more complex, and much better equipped, to 
help protect women from discrimination. 
 
 

b. Exceptions to protection from discrimination 
 
Murray and Hunter Blackburn claim that “The [2010] Act does not provide a general right 
that those with the characteristics of gender reassignment have a general right of access to 
single-sex spaces and services based on gender self-identification, despite a common and 
influential assumption that it does” (p268). 
 
In effect, the protections enshrined in the 2010 Act do just that, as is explicated by the Act 
itself, and the Statutory Code of Practice: Services, Public Functions, and Associations,9 
developed by the Equality and Human Rights Commission (EHRC) for service providers and 
employers. 10 
 
Tellingly, the provisions of the 2010 Act that allow for trans women to be excluded from 
services are called ‘exceptions’. Paragraphs 26 and 27 of Schedule 3 of the Act deal with sex 
discrimination exceptions, and paragraph 28 deals with gender reassignment exceptions. 
The default position is that you cannot discriminate; the Act sets out general protections 
and rules, and then states when employers and service providers can lawfully deviate from 
these general rules. If they disagree, Murray and Hunter Blackburn might explain the basis 
on which they have arrived at that understanding of the legislation rather than merely 
asserting that they think there is no general right to protection under the Act. The ‘common 
and influential assumption’ that they describe is in fact authoritative statutory guidance. 
 
Schedule 3 paragraph 28 says:  
(1) “A person does not contravene section 29 [provision of services], so far as relating to 
gender reassignment discrimination, only because of anything done in relation to a matter 
within sub-paragraph (2) if the conduct in question is a proportionate means of achieving a 
legitimate aim. 
(2)The matters are— 

(a)the provision of separate services for persons of each sex; 
(b)the provision of separate services differently for persons of each sex; 
(c)the provision of a service only to persons of one sex. 

 
A service provider can therefore lawfully exclude a trans woman only if they can show that 
the exclusion relates to the matters mention in paragraph 28 (2), and that it is a 
proportionate means of achieving a legitimate aim. In effect, this makes the exceptions 
rather narrow.   
 

                                                      
9 https://www.equalityhumanrights.com/en/publication-download/services-public-functions-and-associations-
statutory-code-practice 
10 All of the equality statutory codes of practice can be found here: 
https://www.equalityhumanrights.com/en/advice-and-guidance/equality-act-codes-practice 

https://www.equalityhumanrights.com/en/advice-and-guidance/equality-act-codes-practice
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Schedule paragraphs 26 and 27, the exceptions relating to sex discrimination in the 
provision of separate services and single sex services, are even narrower. The service 
provider must again show that providing separate or singe sex services is a proportionate 
means of achieving a legitimate aim. But under paragraph 26 (separate services for the 
sexes) they also have to show that providing joint services would be less effective, and, 
regarding the provision of separate services differently, that the extent to which the service 
is required by one sex makes it not reasonably practicable to provide the service otherwise 
than as a separate service provided differently for each sex. And under paragraph 27 (single-
sex services), the service provider also has to meet the conditions set out under sub 
paragraphs 2-7.  
 
As such, the provisions of the 2010 Act itself set in place stringent criteria that must be met 
in order for a service provider to exclude anyone (either on the basis of gender 
reassignment or sex) from separate or single sex services. 
 
The Statutory Code of Practice is also clear, at paragraph 13.57, that:  
 “If a service provider provides single- or separate sex services for women and men, or 
provides services differently for women and men, they should treat transsexual people 
according to the gender role in which they present” [2011 para 13.57, emphasis added].  
 
While not legally binding, the Statutory Code of Practice has authoritative force, which 
means it must be considered by a tribunal or court when deciding on discrimination issues.  
If the Code is ignored by a service provider, an adverse inference can be drawn from that. 

 

In practice, the exceptions are used rarely. In fact, women’s services in Scotland that 
provide shelter and other sex-specific services have been trans inclusive for around 7 
years.11 This is not to say that the exception could never be relied upon, but as Murray and 
Hunter Blackburn rightly note (p268), Dunne and Sharpe state that the threshold of 
legitimate and proportionate is high. However, while Murray and Hunter Blackburn describe 
this as merely Dunne and Sharpe’s ‘understanding’. Dunne and Sharpe’s ‘understanding’ is 
based on what the statutory Code of Practice actually says.  The Code of Practice for Service 
Providers states:  

“[A]ny exception to the prohibition of discrimination must be applied as restrictively 
as possible and the denial of a service to a transsexual person should only occur in 
exceptional circumstances. A service provider can have a policy on provision of the 
service to transsexual users but should apply this policy on a case-by-case basis in 
order to determine whether the exclusion of a transsexual person is proportionate in 
the individual circumstances… Also, the provider will need to show that a less 
discriminatory way to achieve the objective was not available” [2011 para 13.60, 
emphasis added]. 

 
This is known as the proportionality test - i.e. ‘a proportionate means of achieving a 
legitimate aim’ -  Bilka-Kaufhaus GmbH v Weber von Hartz (C170/84) [1986] 2 CMLR 701, 

                                                      
11 https://www.stonewall.org.uk/system/files/stonewall_and_nfpsynergy_report.pdf; 
https://www.closethegap.org.uk/content/resources/Scottish-Womens-Sector-response-to-the-consultation-
on-proposed-changes-to-the-Gender-Recognition-Act.pdf 

https://www.stonewall.org.uk/system/files/stonewall_and_nfpsynergy_report.pdf
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ECJ, and is well established in UK law.12 In short, to be proportionate and legitimate, the 
exceptions must be applied as “restrictively as possible”, and the employer/service provider 
must only apply them in exceptional circumstances, and where there is no less 
discriminatory way of achieving its aim available. This means in practice that, as the Code 
states, a service provider should take a case by case approach, rather than making blanket 
exceptions.13  
 
The authoritative Codes of Practice are not cited by Murray and Hunter Blackburn, who 
prefer to describe Dunne and Sharpe’s position (that the bar for establishing an exception is 
high) as an “understanding”. This explanation risks misleading readers who are not familiar 
with the law.  There is failure here to cite applicable legislation and guidance, and/or 
research/ authorities in support of this position, which is suggestive of a lack of rigour in 
their scholarship and, regrettably, results in an argument wanting in accuracy and balance. 
 
Likewise, the authors state: “In practice, many organisations and service-providers within 
Scotland already operate on the basis of gender self-identification, thereby ignoring the 
protections based on sex available in the Equality Act. For some, this is a conscious choice to 
provide ‘inclusive’ services, although such decisions may be shaped by Scottish Government 
funding arrangements that are conditional on including transwomen (Engender, 2018a: 
para. 2.4)” (p269).  
 
By treating trans people according to the gender in which they present, organisations are 
simply applying the law, and following the clear statutory legal advice to do so. And the 
Engender reference cited by the authors is not only wrong (there is no para 2.4), it also 
omits a clarifying caveat from Engender (https://www.engender.org.uk/news/blog/letter-
to-joan-mcalpine-msp/) that "our funding from Scottish Government does not require any 
of us to adopt any particular policy positions, and that we have autonomy with regard to the 
content of our policy advocacy". Again, this appear to be either misrepresentation, or poor 
academic research.  
 
Murray and Blackburn go on to argue that Dunne and Sharpe’s view, and those of the 
signatories to a letter in the Herald that state inclusion of trans people is a settled matter, is 
out of step with EHRC advice. The EHRC advice they are referring to says, in essence, that a 
trans woman with a GRC will be treated differently in sex discrimination law from a trans 
woman without a GRC, because the former is legally female, while the latter is legally male. 
The whole passage from the relevant EHRC statement reads: 
 
“Under the Act, the protection from gender reassignment discrimination applies to all trans 
people who are proposing to go, are undergoing or have undergone (part of) a process of 
gender reassignment. At the same time, a trans person is protected from sex discrimination 
on the basis of their legal sex. This means that a trans woman who does not hold a GRC and 
is therefore legally male would be treated as male for the purposes of the sex discrimination 
provisions, and a trans woman with a GRC would be treated as female. The sex 

                                                      
12 See for example Allonby v Accrington & Rossendale College and others [2001] IRLR 364 (HL). 
13 Given the dearth of case law in this area, what ‘case by case’ means in practice in the trans context has not 
yet been tested. 

https://www.engender.org.uk/news/blog/letter-to-joan-mcalpine-msp/
https://www.engender.org.uk/news/blog/letter-to-joan-mcalpine-msp/
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discrimination exceptions in the Equality Act therefore apply differently to a trans person 
with a GRC or without a GRC.” 14 
 
First, and with all due respect to the EHCR, the statement inaccurately represents the 2010 
Act, which is authoritative and takes precedence over any interpretative guidance. As 
already explained above, the 2010 Act’s protections also extend to direct discrimination 
based on perception, and so any trans woman with or without a GRC who was treated 
unfairly on the basis of that she was a woman would be able to claim discrimination on the 
grounds of sex. Indeed, as pointed out earlier, the 2010 Act sex discrimination provisions 
could be interpreted to include all trans women. 
 
Secondly, the statement should not be relied on as the sole or primary source for 
interpreting the sex discrimination provisions of the 2010 Act, not least because in 
interpreting the legislation, courts would always begin with statutory sources, rather than 
explanatory or interpretive interpretative statements. 
 
Setting these issues with the EHRC statement aside, in arguing that Dunne and Sharpe are 
out of step, it is disappointing, and arguably misleading of Murray and Hunter Blackburn to 
refer solely to this statement and not to the Act or the Statutory Code of Practice itself - 
while indicative of the EHRC's current position, the statement has less legal weight than the 
Act or the Code of Practice. It is to the statutory authorities that service providers ought 
refer, not an (erroneous) position statement. 
 
Murray and Hunter Blackburn do not explain why they think this EHRC statement 
contradicts Dunne and Sharpe’s view (based on the statutory provisions and Code) that the 
bar for excluding trans people is high - indeed, the extract quoted from the statement does 
not make this point at all. It is unclear, therefore, why they have cited it here at all.   
 
Neither do they explain why the statement is inconsistent with the view that the inclusion of 
trans people is a settled matter. And as we have already said, their inclusion is a legally 
settled matter - trans people are not to be discriminated against unless there is reason to do 
so under an exception to that general rule - although, as yet, there is little case law 
examining how the exceptions have been applied in practice.  It could be, of course, that the 
absence of such case law suggests that the legal position is straightforward and that how 
the law applies in practice has yet to give rise to any issues or concerns for service providers 
and service users.   
 
Murray and Hunter Blackburn go on to state that the EHRC quoted statement “indicates 
only those with a GRC have any basis for seeking admission to single-sex provision”.    
 
The statement – and more importantly, the Statutory Code of Practice and the Equality 
2010 Act itself - do no such thing.  

                                                      
14 EHRC statement on sex and gender reassignment, produced 30 July 2019, available at 
https://www.equalityhumanrights.com/en/our-work/news/our-statement-sex-and-gender-reassignment-
legal-protections-and-language, emphasis added. 
 
 

https://www.equalityhumanrights.com/en/our-work/news/our-statement-sex-and-gender-reassignment-legal-protections-and-language
https://www.equalityhumanrights.com/en/our-work/news/our-statement-sex-and-gender-reassignment-legal-protections-and-language
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First of all, trans women can seek admission to a single-sex service regardless of whether 
they hold a GRC. As already pointed out, the SCoP at paragraph 13.57 says trans women 
seeking services are to be treated as how they present rather than whether or not they have 
a GRC: “If a service provider provides single- or separate sex services for women and men, 
or provides services differently to women and men, they should treat transsexual people 
according to the gender role in which they present” (Code of Practice p. 197, para 13.57). 
The Code does not say that a trans person must have a GRC to be treated in this way. 
While, as explained above, trans women may be refused access to a service under very 
narrow exceptions, the Act says nothing about GRCs in its provisions relation to exceptions, 
and neither does the Code. So again, the law does not distinguish here between those who 
have GRCs and those who do not.    
 
However, the EHRC statement does make a distinction – but only in relation to sex 
discrimination, not discrimination on the basis of gender reassignment. The statement 
begins by referring to protection against discrimination on the grounds of gender 
reassignment. This protection is not dependent upon the trans person having a GRC. It then 
moves on to discuss the very different issue of sex discrimination.  Here it says that the 
protections from discrimination differ according to whether a trans person has a GRC.  The 
statement says that were a trans woman to bring a sex discrimination claim, the law would 
treat her sex as female if she had a GRC and male if she did not.  
 
Unhelpfully, the statement ends by concluding that because of the latter point, the 
exceptions in the 2010 Act apply differently depending on whether the person has a GRC or 
not. But the exceptions in the Act apply to service providers, whereas the protections from 
sex discrimination referred to, where the person’s sex is defined according to whether or 
not they have a GRC, are protections afforded to all. Regrettably, the statement itself is very 
muddled, with its final sentence conflating two different protected characteristics - gender 
reassignment and sex - and two different sorts of processes – protections from sex 
discrimination (where having a GRC makes a difference to how that person’s sex is defined 
in law) and the Schedule 3 exceptions under which a service provider’s might in certain 
limited circumstances lawfully exclude a trans person (where there is no mention of GRCs). 
 
Perhaps it is not surprising then that Murray and Hunter Blackburn’s reliance on the EHRC 
statement leads to further confusion.  The authors also appear to assume that if a person 
has the protected characteristics of 'gender reassignment’, they cannot also make a claim of 
discrimination on the basis of the protected characteristic of sex (“gender reassignment and 
sex are separate protected characteristics, which means that wherever the single sex 
exemption is invoked, the protected characteristic of gender reassignment is not relevant” 
(emphasis added) (p268). Perhaps they assert this in furtherance of their overall argument 
that transgender individuals cannot claim rights according to the sex they identify with. 
Though the authors may wish this to be true, it is nonetheless patently incorrect.  There are 
situations where people are subjected to unlawful discrimination based on more than one 
protected characteristics, and section s.14 of the 2010 Act also expressly includes 
intersectional claims.   
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This is a tricky area of law.  Authors who are not experts in this field should exercise care 
when making categorical statements on these issues, in order to help prevent erroneous 
interpretations that jeopardise the protection of those who are vulnerable and most 
exposed to unlawful discrimination. One would hope that a common objective of those 
working in the area of equality might be to ensure that people better appreciate the 
protections in the 2010 Act.  With this objective in mind, we should all strive towards 
helping improve the general understanding of how the law in this area has been – and 
should be – interpreted.   
 
 

4. The Census 2021 
 

Historically, the census has recorded the sex of respondents. Previous censuses in both 
England and in Scotland had asked respondents to record their (binary) sex, and allowed 
trans people to answer the question in a way that reflects their self-identified gender 
regardless of the sex as recorded on their birth certificate.  This has been accepted practice 
for two census cycles and was formally codified in the guidance for the sex question for the 
2011 Scottish census.  
 
During committee hearings on a bill to make proposed questions on sexual orientation and 
transgender status/history in the 2021 census voluntary, the committee convenor raised 
concerns about the practice of allowing trans people to self-identify on the census. She also 
challenged National Records Scotland’s proposals to include in next year’s census order a 
revision of the sex question to include an option of ‘other’ which could be used by non-
binary people. Self-identification was opposed for various reasons, including the fear that 
we would lose potentially important sex-based data and the possible “significant 
implications for the legal understanding of sex” or “women’s interests” (Murray and Hunter 
Blackburn p272).  
 
It is not clear what the significant implications would be here, since the authors do not 
explain. It may be that the fear is that some sort of precedent will be set, and one that will 
not work in other contexts. But as suggested earlier, different areas of law at different times 
have taken different approaches to the meaning of sex – including only biology as in 
Corbett, or some social and psychological traits as in Goodwin, and it may well be that in 
other cases sex and gender are intimately interwoven, as in intersectional discrimination 
cases. There is therefore no need to fear that law would or should be forced to choose one 
singular definition of sex that will stand in every context.  
 
Another concern raised by Murray and Hunter Blackburn in opposition to self-identification 
on the census is that this will skew important population demographics generated by the 
census which are sometimes used by public bodies to provide sex-specific services. This 
assertion fails to stand up to the scrutiny of basic statistical analysis for two primary 
reasons.  
 
Firstly, the primary purpose of the Scottish census is to generate a statistical picture of the 
people in Scotland at a given moment in time and to gather as much data on these people 
as possible. A particularly important use of this data is to analyse it longitudinally in order to 
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identify trends in the population from census to census. Considering that trans people have 
been answering the sex question with their lived sex, a switch now to a requirement to 
answer the question using biological or birth certificate sex would actually corrupt the 
existing data stream and make longitudinal analysis of this segment of the population 
difficult if not impossible. 
 
Secondly, trans people do not represent a statistically significant portion of the population. 
Because we don’t have accurate census data on the number of trans people in Scotland, we 
must rely on any of a number of statistical estimates to guess how many trans people there 
are. The most widely accepted estimates place the trans population at roughly 0.5%.15 For 
the sake of illustration, let us imagine that this number is evenly divided between trans men 
and trans women. If we say that women represent 51% of the population, if the census 
allowed self-identification, then the number of non-trans women answering the census 
would be 50.75%, and the number of trans women 0.25 %. It would be very difficult to find 
any policy maker willing to modify service provision based on such an insignificant 
difference in population proportions.16 The 5% of all census forms that are never returned 
have a far more profound statistical impact on census data than trans people, regardless of 
how they are recorded, will ever have. 
 
What the authors would seem to prefer the census do is ask respondents to state the sex 
that was recorded on their birth certificate – this is recorded usually in the first few days 
after birth. This means we are asking people to record the sex that the doctor or nurse 
deemed them to be, having inspected their external genitals post-partum. This is the 
definition of sex that the authors themselves use in the article (p264). But this is genital sex, 
which clearly can be changed.  
 
Therefore, if “biological” sex cannot be changed, as some feminists, such as Murray and 
Hunter Blackburn, would argue, biological sex must mean something more than genital sex 
– most probably some combination of genitals, hormones, gonads and chromosomes. Note 
of course that these are constituent factors currently considered to be relevant to the 
designation of sex, but this has not always been the case as science has shifted its idea of 
what constitutes sex over time.17 It would be unlikely, therefore, that science -and /or other 
discourses – will ‘freeze’ their idea of what constitutes sex for all time. 
 
In any case, very few of us actually know what combination of these characteristics we have, 
unless we have been tested for, e.g. a sex chromosome linked condition such as 
haemophilia, or a where there is evidence of ‘ambiguous’ or a combination of sex organs. 
So, it is very unlikely that we know anything about a person’s sex from their birth certificate, 
other than the genitals they were deemed to have when born. Ascertaining someone’s sex, 

                                                      
15 This estimate is based on government estimates that there were between 200,000-500,000 trans people in 
the UK in 2018, in a population of around 67 million people. 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/721642/
GEO-LGBT-factsheet.pdf  
16 Even if trans women are more than half the trans population the argument still stands. Non-binary people 
are also part of the 0 .5% but it is difficult to estimate their exact proportion and by including them in the 
groups of binary trans people although we are actually inflating the numbers of trans men and trans women 
they would still be statistically insignificant. 
17 ‘Sex, Redefined’ https://www.nature.com/articles/518288a. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/721642/GEO-LGBT-factsheet.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/721642/GEO-LGBT-factsheet.pdf
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for the purposes of the authors argument, then, just means knowing what their genitals 
were when they were born. Of what use this is to the census remains to be seen, but it 
seems overly reductive to ask people to identify themselves solely on the basis of body 
parts.  Moreover, given that trans men do not lead the same lives as non-trans women, and 
trans women do not lead the same lives as non-trans men  (and that making the assumption 
that they do would also be statistically misleading), if trans people were to make a 
difference to any sex-based census data they would be making that difference whichever 
category they were sorted into: that is, there is no reason to believe that using sex assigned 
at birth or as recorded on a birth certificate would produce more accurate sex-segregated 
data. 
 
However, in setting out an argument, again the authors have not offered as clear an analysis 
as we might have hoped. For example, they state: 
 
“While badged as inclusive, the current attempt to put the principle of gender self-
identification on a statutory basis risks setting a legal precedent that will challenge the very 
basis of the Equality Act 2010. If the argument that it is wrong in principle for organisations 
to identify a person’s legal or biological sex is applied more widely, it will make the practical 
operation of the Act unworkable in relation to the protected characteristic of ‘sex’ (p275).  
 
There are so many issues raised by this argument that we will take each sentence in turn. 
 
In the first sentence, the authors say that the “current attempt to put the principle of 
gender self-identification on a statutory footing” is a “precedent” that “challenges the basis 
of the EA 2010.” 
 
Let us remind ourselves firstly that gender self-identification has had a statutory footing 
since long before the Equality Act 2010. Before the 2010 Act, the Sex Discrimination Act 
1975 had been amended by 1999 Regulations to include gender reassignment within ‘sex’ 
discrimination claims. Sex Discrimination (Gender Reassignment) Regulations 1999 (SI 
1999/1102) (Gender Reassignment Regulations).  Those Regulations were prompted by the 
decision of the ECJ in P v S and Cornwall County Council [1996] IRLR 347. The court held that 
Article 5(1) of the EU’s Equal Treatment Directive (76/207/EEC) extended the right not to be 
discriminated against on grounds of sex to discrimination arising out of gender 
reassignment, since to dismiss a person on the ground that they intended to undergo, or 
had undergone, gender reassignment was to treat them unfavourably by comparison with 
persons of the sex to which they were deemed to belong, before their reassignment. 
   
In other words, those undergoing gender reassignment have been able to bring a claim of 
sex discrimination since 1999, well before gender recognition certificates were introduced. 
That meant that in practice, those presenting in a self-identified gender were protected on a 
statutory footing and within the category of sex. This demonstrates that the law has taken a 
wide view of what constitutes sex discrimination, such that it was not just biological sex, for 
much longer than the authors imply. 
 
Second, the “principle” of gender self-identification is enshrined within the 2010 Act itself, 
since gender reassignment is one of the 9 protected characteristics, and, as explained 
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above, this includes those not only those with a GRC, but those without a GRC but who 
present in their “acquired” gender (as the GRA calls it).  
 
Therefore, this first sentence both does not make sense, and gives a false impression of 
some kind of conflict between a new statute that introduces protections for self-identifying 
trans people (when in fact these protections have been around for a long time), and the 
Equality Act (which also already protects trans people who self-identify). 
 
It is followed by the second sentence: “If the argument that it is wrong in principle for 
organisations to identify a person’s legal or biological sex is applied more widely it will make 
the practical operation of the Act unworkable in relation to the protected characteristic of 
‘sex’”. 
 
In practice, organisations often identify a person’s sex through perception. It is not wrong in 
principle for them to do so, but it is discrimination to treat a person less favourably because 
of their sex, whether based on their actual sex or on the organisation’s perception of that 
sex. An organisation cannot identify sex in the sense that they cannot ask a person to prove 
their legal or biological sex: new laws require an employee to show either a birth certificate 
or a passport / visa / residence permit, to demonstrate a right to work in the UK but there is 
no way to tell whether this birth certificate is the original document or one amended 
through the gender recognition process, and no one is under an obligation to confirm or 
deny whether the sex marker on their birth certificate is the same now as it was originally.18  
But to turn to the specific context – how does not being able to “identify a person’s legal or 
biological sex…make the practical operation of the Act unworkable in relation to the 
protected characteristic of ‘sex’”?  
 
Again, the meaning of this sentence is not obvious. Since the authors use sex in a narrow 
‘biological’ sense (whatever that means), the sentence implies that the Act only protects sex 
discrimination claims that relate directly to genital sex recorded on the birth certificate, 
which as we have seen is simply not the case. Therefore, it is simply not clear what is meant 
by “unworkable” here, or why not being able to ‘identify’ sex makes gender-based or 
genital-based discrimination unworkable. And the meaning is not made clear by the context, 
or the following sentence, because the authors move on to make different points that shed 
no light on these sentences discussed here. 
 
Unfortunately, there are quite a few examples of these kinds of non-sequitur or 
unsupported assertions. For example, the authors state: “The EIAS recommended that ONS 
issue clear guidance to trans people allowing them to respond [to the census] with their 
self-identified gender, which was erroneously framed as a ‘statutory duty to promote 
gender equality’…” (p272). Nowhere do Murray and Hunter Blackburn explain why this 
framing was erroneous. In addition, these directives to ONS pertain to the English, not the 
Scottish census. NRS administers the Scottish census independent of ONS. Of note, 
however, is that the guidance to the English census has advised trans people to answer the 
sex question using their lived sex since 2001 and they intend to do so again in 2021. 

                                                      
18 Under current law, it is also an offence to share confidential information about someone’s GRC without their 
consent (s22 of the Gender Recognition Act 2004).  
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Murray and Blackburn also state: “While the 2011 [census] guidance appeared to signal a 
more formal shift in how sex is defined…” (p.272). However, the Gender Recognition Act 
was introduced in 2004, 7 years previous, and was itself a very formal shift from saying one 
cannot change one’s sex, to allowing self-identified psychological and social aspects of a 
person to be considered in attributing sex in law. This signals a definite shift in how sex was 
to be determined, well before any discussions in 2011 on the census guidance. Thus, the 
authors presentation of the argument is again misleading. In fact, the only assertion that 
seems to be supported is that the consultation on the census could have been more 
inclusive. That by itself does not seem to support the argument that shifts in equality law 
and policy since the end of the 20th century mean we are losing sight of women’s rights. 
 
The question must be asked then, ‘What is the actual impact of self-identification on the 
census’? Requiring all trans people to answer the census using only their sex assigned at 
birth or as registered on their birth certificate would force some of them to answer in a 
manner that fundamentally denies the reality of their everyday lives. This would lead to an 
erosion of trust by trans people in both the census and the Scottish Government who 
authorised it. The lack of trust would also almost certainly mean that trans people will not 
feel safe to honestly answer a question about their trans status / history and it is impossible 
to predict how many trans people will follow the guidance, will defy the guidance or will not 
answer the census at all. Conversely, allowing self-identification would greatly improve the 
probability that trans people will answer both the sex and the trans status / history question 
accurately. This allows a service provider like the NHS to take the total number of people 
who answered female and said yes to the trans status / history and subtract this number 
from the total number of people who answered female and with simple maths determine 
roughly how many people were born with cervixes and need to be reminded to get a smear 
test. 
 
In January 2020, National Records of Scotland who produce the Census, released a 
statement confirming that while they recommend keeping a binary sex question, they also 
recommend a single question to which trans people can respond according to their “lived 
sex”.19 The Scottish Government has yet to respond. 
 
 
 

5. Prisons 
 
Murray and Hunter Blackburn express particular concern about trans women in prison and 
take exception to the Scottish Prison Service’s trans policy and its development process. In 
doing so, they proceed with the assumption that transgender individuals are invariably 
more 'a risk' than 'at risk' but provide no material evidence to support this claim.  
 
The SPS is no different from most other prison services in the world and refuses most 
requests for comment by media and others when it pertains to the operationalisation of 

                                                      
19 National Records of Scotland ‘Scotland’s Census 2021: Sex Question Recommendation Report’ p28; 32, 
available at https://www.scotlandscensus.gov.uk/documents/Scotland's%20Census%202021%20-
%20%20Sex%20question%20recommendation%20report%20(2).pdf. 

https://www.scotlandscensus.gov.uk/documents/Scotland's%20Census%202021%20-%20%20Sex%20question%20recommendation%20report%20(2).pdf
https://www.scotlandscensus.gov.uk/documents/Scotland's%20Census%202021%20-%20%20Sex%20question%20recommendation%20report%20(2).pdf
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particular policies and individual people in custody. In line with this it is extremely difficult 
to get ethical approval from the SPS to do any research on trans people or others within the 
prison system. There is only one known study completed in the past five years by 
researchers at the University of Dundee that has gained ethical approval which spoke to 
both staff and people in custody about issues related to LGBT people in custody.20  This 
study is expected to be published in early 2020 and is not currently in the public domain. As 
such, Murray and Hunter Blackburn do not cite any rigorous, peer reviewed research that 
supports their assertions.  
 
One thing Murray and Hunter Blackburn do cite, in critiquing the policy development 
process, is a Twitter post that circulated in 2018. In this post, it is claimed that based on the 
appearance of James Morton’s name in the metadata of a Word document version of the 
SPS policy, that Morton wrote the entire SPS policy.  
 
Like most new policies, the SPS trans policy started with a working group, of which James 
Morton was a member. As the only trans person and the manager of an organisation 
specifically set up to support public bodies in developing trans equality policies, Morton was 
tasked with writing a first draft outline of what such a policy might look like. Seven years 
and countless revisions later, this document had passed through no fewer than a dozen 
hands, most of whom were non-trans women - the finished document had very little 
resemblance to the draft outline and had undergone extensive scrutiny throughout the 
process.21 Although Murray and Hunter Blackburn cite (p 276) the SPS statement at the time 
of the release of the policy, acknowledging the long time it took and the significant number 
of people who contributed to the development of the policy, the implication that is left 
hanging is that Morton was the author (p278). 
 
This is not the only instance in their discussion of the prison policy where Murray and 
Hunter Blackburn ignore their own citations. They cite the part of the policy that states that 
the safety of all people in custody should be considered when doing a risk assessment (p 
276). They also cite statistics that show that nearly half of all trans women in SPS custody 
are held in facilities that match their birth sex rather than their lived sex (p280). From this 
evidence presented by the authors it is clear that the SPS directs its staff to consider the 
needs of other women when doing risk assessments. The statistics can also be read to show 
that when these assessments show a risk to others, the trans person is not moved.  
 
When the authors take issue with the provision in the policy that decisions to deny 
movement should be reviewed periodically, they present a troubling and retrogressive view  
that people and circumstances can never change – a view that runs contrary to the whole 
ethos of the SPS, whose vision statement currently is “Unlocking Potential: Transforming 
Lives”.22  
 

                                                      
20 Fernandes et al (forthcoming, 2020). 
21 STA and SPS, personal communication. 
22 https://www.sps.gov.uk/ 
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Murray and Hunter Blackburn also rely on the report “Female Only Provision” prepared 
earlier this year by Women and Girls Scotland.23 However this report also falls short on 
providing robust evidence for its conclusions. For example, on the subject of prisons, 
Women and Girls Scotland claim that the presence of trans women in women’s estates 
causes distress to other women, yet they do not produce a single quote from any woman 
who actually was in custody with a trans woman to back up this claim. They claim to have 
spoken to “prison staff” but do not specify how many, from which prisons, or how many 
actual incidents were reported to them (as opposed to concerns about potential incidents).  
 
Women and Girls Scotland also assert that by being required to search trans women who 
have not had genital surgery, women prison officers are somehow placed at a disadvantage. 
This entire assertion fundamentally undermines all of the arguments going back to the 
earliest days of women fighting for the right to work in male institutions. For decades 
women have rightly argued that they are as capable as men to perform the duties of a 
prison officer in both male and female institutions. These arguments have been based on 
the reality that searches are not sexual acts, but rather technical operations to discover 
contraband.  
 
In using the Women and Girls Scotland claim to support their assertion that prison officers 
are disadvantaged by the possibility of seeing a penis during a search Murray and Hunter 
Blackburn also completely ignore the wide range of professions from caring to medical to 
emergency response where women are exposed to male genitalia in a variety of 
circumstances and continue to do their jobs in a professional manner. It also ignores the 
power relationship that exists between a fully clothed officer with the power of the state 
behind her, and the ability to sanction any lack of cooperation or negative behaviour, and a 
person who is being ordered to remove their clothes. 
 
The SPS policy is an imperfect document. But policies never remain static. Six years of 
experience has shown certain areas where there need to be adjustments to what the 
original framers of the policy had visualised. A review of the policy would have been 
planned from its inception, and in fact Scottish Trans Alliance has been pressing the SPS to 
review the policy since early 2016. The pending review of the policy was therefore not 
triggered by media reported concerns over women’s safety as the authors state (p282). 
 
That said, the underlying premise of the policy that trans people represent a significantly 
vulnerable segment of the prison population and that the way they live their lives should be 
respected whenever possible is not flawed. Prisons have robust risk assessment 
mechanisms and the SPS trans policy does not demand that the trans person in custody’s 
wishes supersede the needs of the rest of the prison’s operations. 
 

6. Conclusion 
 
Murray and Hunter Blackburn’s general argument is that “policy capture on gender identity 
has undermined the rights and interests of women” (p265). As we have discussed, the 

                                                      
23 https://secureservercdn.net/160.153.137.99/hjn.a49.myftpupload.com/wp-
content/uploads/2019/09/WGS_female_only_provision_report.pdf 
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argument for “policy capture”, does not engage the more plausible hypothesis that 
institutions are, in including trans people in institutions by their lived sex, merely following 
statutory guidance of existing law. Moreover, it does not seem to us as though the authors 
have made a coherent or convincing evidence-based case for any negative impact on the 
rights and interests of non-trans women (in fact the very exclusion of trans women from the 
category of women is, as we have shown, a position untenable in equality law).  
 
Much of Murray and Hunter Blackburn’s argument is unclear; the legal arguments make 
only selective quotation of statute and case law, without considering alternative or more 
thorough analyses; the policy arguments rely on tweets and blog posts which themselves 
have no grounding in peer reviewed social science. In fact, the article does not cite any peer-
reviewed references of any kind. Instead, references are to news articles, personal blogs or 
institutional reports. This includes when making significant philosophical claims such as 
"Gender identity may be understood as either a person's strong sense of how ‘masculine’ or 
‘feminine’ one is, or a person's own belief about whether one is a man, woman or non-
binary", a claim not sourced in any peer-reviewed literature about how trans people actually 
regard gender identity, or how gender identity operates in law.24 But it also includes when 
making significant empirical claims, such as "The so-called ‘gender pay gap’ is largely a 
‘motherhood penalty’, while sexual violence and domestic abuse can be related to the lower 
status ascribed to the female class". Throughout, arguments and references are 
tendentious, without the kind of thoroughgoing review of the literature or attention to 
detail that academic rigour demands. 
 
Trans people have been protected from discrimination based on how they present (not their 
genitals) since the late 1990s. Gender reassignment was added to the Sex Discrimination Act 
1975 as a specific ground of protection in 1999 (by the Sex Discrimination (Gender 
Reassignment) Regulations 1999). As such, the Equality Act 2010, introduced nearly 10 years 
ago, protects self-identifying trans people, and was itself was a piece of consolidating and 
reforming legislation that built on previous laws that already protected trans people. In 
other words, trans people’s legal protections against discrimination have existed for many 
years. To speak of a recent policy capture is to ignore a gradual shift in legal and policy 
treatment of trans people over the last 25 years.  Murray and Hunter Blackburn attempt to 
cast trans people, a small and vulnerable minority of the population, as a powerful lobbying 
force, but publication and wide dissemination of their article - built on misinterpretation 
and selective reading of the law, mis-citations, non-sequiturs and partisan language - raises 
the question of which is the more powerful lobbying force. 
 

                                                      
24 For discussion of these issues see, diversely: Koyama: http://eminism.org/readings/pdf-rdg/tfmanifesto.pdf;  
Bettcher, Talia M. (2009). Trans Identities and First-Person Authority. In Laurie Shrage (Ed.), You’ve Changed: 
Sex Reassignment and Personal Identity (98–120). Oxford University Press; Serano, Julia (2016). Whipping Girl: 
A Transsexual Woman on Sexism and the Scapegoating of Femininity (2nd ed.). Seal Press; Jenkins: 
http://dx.doi.org/10.3998/ergo.12405314.0005.027. 
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