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Introductory comments 

This brief responds to the four questions posed by the All Party Parliamentary Group on Democracy 

and the Constitution in relation to public protest and the Police, Crime, Sentencing and Courts Bill. I 

write in my capacity as an academic criminologist with around 20 years’ experience, and with a 

focus on the relationship between police, democracy and human rights. For the last 15 years, I 

have been employed as Lecturer, then Senior Lecturer, at the University of Edinburgh.  

The call for evidence concerns public order policing at the Clapham Common vigil of 13 March and 

Bristol protests of 26 and 29 March 2021. I focus on the former, not because the issues at the latter 

are any less pressing. Indeed in terms of initial evidence of particular use of force (e.g. ‘chopping’ 

actions with riot shields on prone demonstrators) and treatment of journalists and observers, the 

latter are alarming in the extreme. But in the context of limited time for submissions, and the 

available evidence, it is possible to say something with a firmer foundation regarding the Clapham 

Common events.     

Key points 

 Procedures prior to the 13 March vigil show that law on public assembly during the COVID19 

pandemic was subject to misinterpretation suggesting no public gatherings were 

permissible, rather than the necessity to read regulations through the primary provisions of 

the Human Rights Act in reaching individualised decisions on a case-by-case basis.  

 Human Rights case law emphasises the importance in democracies of tolerance of non-

violent gatherings, including spontaneous gatherings which form an immediate response to 

circumstances.  

 As key parties to decision on public assembly (e.g. conditions, prior advice on lawfulness, 

enforcement), police have a conflict of interest in cases of assembly protesting against 

police or otherwise calling them to account.  

 At Clapham Common a protest emerged after the vigil (somewhere after 1800hrs). Police 

took a decision on enforcement by 1830 hrs. This does not suggest protestors were given 

sufficient time to manifest their views and express solidarity.  

 Under principles of horizontal responsiveness, any extension of police powers in relation to 

public assembly should require an extension and strengthening of powers of other actors 

to scrutinise police decision making, to hold decision makers to account, and to act as a 

check against a ‘chilling effect’ of decisions on public participation in protest.  
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1. Clarity of law on public gatherings 

Do you consider the law and guidance in place at the time to be sufficiently clear in respect of public 

gatherings for the purpose of protest/free expression/peaceful assembly during the coronavirus 

pandemic? 

The Inspectorate of Constabulary report (HMICFRS, 2021) on police activities around the Clapham 

Common vigil, published in response to requests from the Home Secretary and the Mayor of 

London, shows that the law on public gatherings during the coronavirus pandemic has not been 

sufficiently clear. In particular, the relative position of All Tiers regulations in England and the 

Human Rights Act (1998) seems to have been a point of misunderstanding. It appears from the 

report that the former were treated as primary, and that there was confusion, or at least a plurality 

of views, within the Metropolitan Police Service, and between the MPS and interlocutors, over 

whether any gathering for purposes of public protest could be lawful. Vigil organisers were shocked 

at the point that MPS informed them they could be liable for arrest under the Serious Crimes Act if 

they encouraged attendance; they were also told they could be liable for fixed penalty notices of up 

to £10,000. The fact that the parties needed to seek guidance at the High Court is indicative that, 

prior to Mr Justice Holgate’s decision (in Leigh v Commissioner of Police of the Metropolis), there 

was not adequate clarity for organisers or potential attendees to make an informed decision on 

the likely lawfulness of attending, or encouraging attendance at, an event in advance of that 

event.  

2. Best practice 

What elements of national/international best practice in balancing, maintaining, and/or facilitating 

the rights to free expression and peaceful assembly (a) during the pandemic and (b) after the 

pandemic were relevant to (a) the Clapham Common vigil on 13 March (b) the Bristol protests 

between 26 and 29 March? 

Assessing best practice in the context of the pandemic is difficult, given the dynamic situation with 

regards to public health factors and related regulations (the level and distribution of infection, 

emerging new variants, changes in the R-number, changes in regulations). There is a lack of 

precedent in the sense of directly comparable cases to the specific context of 13 March. Leigh 

reinforces two earlier cases to state that a blanket ban on protest is not compatible with the Human 

Rights Act, and points to a case by case approach in which article 10 and 11 rights to expression and 

assembly are accounted for. These rights have to be balanced in relation to other considerations, 

including the other rights, and considerations of public health and security.  

Some case law at the level of the European Court of Human Rights gives general guidance on 

maintaining and facilitating the right to expression and assembly, which would generally apply 

outside the context of the pandemic, but which may also give some guidance taking into account the 

latest scientific knowledge on how COVID19 (or similar viruses) spread. This is key not just to 

maintaining human rights, but is fundamental to the role of police in a democracy, something I have 

written on separately with Jarret Blaustein (now at Monash University, Australia) and Ceren 

Mermutluoğlu (MEF University, Istanbul) under the heading of Policing for Democracy. 
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Policing for Democracy 

The effective and equitable provision of a secure space in which free political action and 

communication can take place constitutes policing for a democracy. 

Aydın-Aitchison and Mermutluoğlu, 2021, pp. 76.  

Police are not simply passive agents shaped by their political environment but they help shape that 

environment and the system of government (Bayley, 1969: 12–13, 409)... Minimum standards of 

police practice are necessary, if not sufficient, to support political democracy. Policing for democracy 

is policing that does not damage, but actively supports, the development of the core elements of 

democracy… In terms of practical implications, policing for democracy calls for a combination of 

restraint and positive obligations rooted in protecting the exercise of political freedoms…These 

restraints and obligations help to ensure that institutions act in their legally constituted manner, that 

there is a free and open line for communication between citizens and political representatives and 

that public space is available for political debate. 

Aitchison and Blaustein, 2013, pp. 498-499.   

Public and private assembly is a key means by which citizens communicate with each other and 

with governing authorities (Aydın-Aitchison and Mermutluoğlu, 2021, p 90). The contrast between 

police action and ECtHR decisions in Molnár v Hungary and Bukta v Hungary is instructive. Both 

cases highlight the importance of ‘a certain degree of tolerance’ on the part of public authorities 

towards peaceful gatherings, even where these have not been formally notified; they also highlight 

issues around circumstances in which the only adequate response on the part of the public is an 

immediate demonstration. In Molnár, these circumstances were not seen to pertain, as protest 

concerned events having taken place approximately 2 months before the gathering; moreover, the 

police allowed demonstrators approximately 8 hours of gathering, with the court assessing this as 

adequate time to manifest views and show solidarity. In the case of Bukta demonstrators 

responding to an event only notified the prior day were moved on swiftly by police, using the lack of 

prior notification as a justification. The court found this to be disproportionate when dealing with a 

peaceful protest. Similar concerns have been identified in cases concerning Turkey (Balcık v Turkey, 

Oya Ataman v Turkey, and Aldemir v Turkey), with the court remarking on ‘authorities’ impatience’ 

to end demonstrations.  

In the case in point, interference with the right to assembly may be justified where it protects the 

interests listed in paragraph 2 of Article 11 of the ECHR, including public safety and the protection of 

health, but I have found nothing comparable in ECtHR case law that would provide an example of 

good or bad practice.  

A further point comes under a second element in the relationship of police and democracy – 

democratically responsive policing. Here the concern is not with how the police impact, positively or 

negatively, on democracy in a given polity. Rather, it is a matter of whether the police, as a public 

body, are governed in a way which is democratic, defined through a range of elements of 

responsiveness.  
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Democratically Responsive Policing 

Democratically responsive policing… focuses on the mechanisms and structures surrounding police 

policy and action… this can go beyond the police to include, for example, prosecutorial and judicial 

bodies. Following Kuper, Aitchison and Blaustein focused on democratic police governance as 

characterised by responsiveness. This demands that policing is shaped in response both to the 

population of a polity (vertical responsiveness) and to other institutions (horizontal responsiveness). 

Commonly identified features of democratic policing feed into structures which demand police 

respond to citizens and to legal and political institutions. These features speak to vertical aspects 

(redress, participation, reaction, accessibility), horizontal aspects (competition, distribution of power, 

accountability) or both (information). Vertical forms of responses refer to a more direct means by 

which citizens can signal their interests to the state, whereas horizontal responsiveness defines an 

institutional arrangement that favours different authorities in a relationship requiring compromise 

and consensus building to maximise the system’s responsiveness “to the views and best interests of 

the public.” This responds to the epistemic impossibility of a single perspective representing ‘perfect 

knowledge’ or the ‘totality of political knowledge’. As such, Kuper proposes multiple authorities 

dependent on each other to fulfil their functions22 and presenting each other with “an ongoing and 

credible threat of exposure and sanction.” 

Aydın-Aitchison and Mermutluoğlu, 2021, pp. 76. 

Here, I have a concern about a potential conflict of interests in police decision making around the 

Clapham Common vigil of 13 March. That is to say that while the vigil was intended to 

commemorate Sarah Everard, it was also in effect a public critique of, and protest against, police and 

broader shortcomings in providing security to women. Where police are making decisions on public 

assemblies which protest against police policy or action, principles of horizontal responsiveness 

suggest that, as a minimum, their decisions must be subject to strong external oversight, but more 

strongly that they not be left in the position of sole decision makers in such instances.  

3. Clapham Common and best practice 

How does the police approach and conduct at (a) the Clapham Common vigil and (b) the Bristol 

protests compare with relevant best practice? 

While the HMICFRS report indicates that the vigil proceeded to become confrontational after 1830 

hrs, it still does not indicate demonstrators engaging in acts of violence and so suggests that the 

‘certain degree of tolerance’ advocated by the ECtHR remains relevant, but for the matter of the 

pandemic. The chants that come from crowds at this point do suggest the transition from a vigil for 

Sarah Everard as a victim of murder, into a protest against the police.  

Chants observed at Clapham Common after 1830hrs, 13 March 2021 

Who do you serve? Who do you protect? 

Arrest your own 

How many women? How many more?  

Protect our women 

HMICFRS, 2021, pp. 35 

While I would be cautious about drawing too clear a line between vigil and protest, I think that some 

degree of separation is credible, and as such there is question about the extent to which police 
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should have been tolerant of an emerging demonstration which followed on from the vigil, and 

which could be said to have started somewhere between 1800 and 1830 hrs. This transition was 

recognised by police who observed a shift to a static gathering, speeches and placards. Already at 

1830hrs, enforcement action was authorised, and by 1944hrs, five arrests had been made. But for 

the pandemic, it seems doubtful that this would meet the requirements of tolerance of non-

violent (if confrontational) protest. In terms of making views manifest and demonstrating 

solidarity, only a limited time was available before instructions to disperse and the authorisation 

of enforcement action.  

I am reluctant to comment on the public health rationale for the decision to commence enforcement 

action so swiftly upon the emergence of a distinct protest after the vigil, as I have inadequate 

knowledge of the relevant science relating to transmission risks and have not had direct sight of 

images of the Common and the gathering at the relevant point in time.  

4. Extending police powers  

What, if anything, do the events at Clapham Common and in Bristol tell us about the propriety of the 

extension of police powers in the Police Crime Sentencing and Courts Bill? 

The proposed changes to the Public Order Act 1986 would empower the police to impose conditions 

on public processions and public assemblies in relation to noise which may cause ‘serious disruption 

to the activities of an organisation which are carried on in the vicinity of the procession’ or which 

may have a significant relevant impact on ‘persons in the vicinity’. This extends beyond conditions 

imposed because of the threat of serious public disorder, serious damage to property, serious 

disruption to community life, or intimidation of others. The amendments are focused on sections 12 

and 14 of the existing act and leave untouched section 13 regulating the prohibition of assemblies. 

The bill therefore proposes extending the powers available to police to set conditions on public 

assembly with the possible consequences of criminalisation of organisers and attendees, with 

maximum sentences increased from 3 months’ to 51 weeks’ imprisonment for organisers.  

The possibility of conditions being imposed in such a way that the threat of criminalisation has a 

‘chilling effect’ on those who might otherwise take the opportunity to express their political 

preferences to fellow citizens and public authorities through peaceful (if noisy) public protest should 

not be taken lightly in a democratic society. If such powers are to be held, principles of horizontal 

responsiveness require a robust set of arrangements to ensure that multiple authorities are involved 

to provide fair and reasonable decision making. For example, in the case of prohibiting public 

assembly the power does not lie with the police, but requires police to apply for an order from the 

relevant municipal government, or in the case of the City of London and Metropolitan Police, to the 

Secretary of State. The greater the power to impose conditions, the greater the need for 

immediate scrutiny of police decision making, particularly in, but not limited to, instances where 

public assemblies are held to express public preferences about policing or to hold the police to 

account. The current bill would be a case in point, and provisions for extended scrutiny are absent.   
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