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Changes and Challenges of the Role of a Trustee in a Commercial Context: 

Does this Separate Commercial Trusts from Trusts? 

 

Ruiqiao Zhang1 

 

ABSTRACT 

As well as acting as a guardian of family assets, trusts have increasingly become a commercial 

device to manage portfolios of financial assets. One of the most dramatic transformations of a 

role that has accompanied the evolution of trusts has been that of the trustee. The objective of 

this paper is to examine the key changes and challenges that the commercial use of trusts has 

brought to the trustee’s role and to answer whether or not those changes or challenges suggest 

to separate commercial trusts from trusts. It argues that the role of a trustee in a commercial 

context has developed in various ways from that of a traditional family trust so that it 

accommodates the complex commercial uses of trusts; however, the fundamental rules of trusts 

and the essential duties of trustees have remained the same, and the trust law itself has 

continually developed to resolve problems that arise in the commercial uses of trusts. Thus, it 

is neither correct nor necessary to separate a commercial trust from a traditional trust in order 

for it to be an independent legal vehicle; this would consequently require the establishment of 

a new set of rules. 

 

Keywords: trust law, commercial trust, evolution of the role of a trustee, rule of law, whether 

a commercial trust is in the essence of a trust. 
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1. INTRODUCTION 

 

Trusts, originally used in common law to protect family landholdings over generations, have 

developed into a vehicle that is not only used as a guardian of family property but also for 

commercial uses, characterised by the associated increase in production, trade and investment 

opportunities. Trusts of this evolved form – trusts used in a commercial context or for a 

commercial purpose – are described as ‘commercial trusts’ in this paper,2 distinguished from 

its counterpart of traditional family trusts: The trust used in a testamentary or inter vivos family 

context to protect and transfer family assets over generations.3 The analysis in this paper 

mainly focuses on trusts for investment purpose in the United Kingdom (UK), but the 

principles could have a wider application.4  

     The evolving uses of trusts in a commercial context mean that the demands on trustees have 

likewise increased. The trustee’s functions, rights and obligations have become more onerous 

 
2 The expression of commercial trusts is not a legal term of art and it is not a category of trust in the traditional 

taxonomy. The boundaries of commercial trusts have continued to expand as the trusts have been deployed 

across greater commercial contexts. There are claims that a clear distinction between commercial and non-

commercial trusts is difficult to articulate, for example, see criticisms of Stack v Dowden approach. 

3 See Philip H. Pettit, Equity and the Law of Trusts (12th edn, OUP 2012) 15-17: The forms of family trust may 

be used include (a) the life interest trust, (b) discretionary trust that enables trustees to take account, inter alia, 

of changing circumstances and needs of the beneficiaries, who may not even be in existence when the trust was 

created, (c) portective trust, which may be used to protect assets agaisnt both spendthrift beneficiaries and 

outside claimants, and (d) specilized tusts to make advatage of tax reliefts, including trusts for disabled persons 

which may attract relief from income tax, inheritance tax, and capital gains tax, and in relation to inheritance 

tax, trusts for the young children of a deceased testator, known as ‘bereaved minor trusts’. 

4 Charitable trusts and pension trusts are special designs that are out of the general discussion.   
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and complex and have expanded due to the enhancement of beneficiaries’ expectations.5 This 

issue invites scholars to examine the changes and challenges of the trustee’s role developing 

from family trusts to commercial trusts. It also raises a question over whether or not the changes 

and challenges of a trustee’s role in a commercial context advocate a separation of commercial 

trusts from traditional trusts.  

     Few have considered those issues. This paper provides an original contribution to the study 

of the trustee’s evolved role. It first analyses the main changes and challenges that the 

commercial use of trusts brought to the role of the trustee based on these aspects: Who acts as 

a trustee? Is the trustee remunerated? What are the changes and challenges on the trustee’s 

discretion, rights, duties and liabilities? Are the trustee’s functions delegated to professionals? 

Is the trustee primarily regulated by law or trust terms?  

     Based on these questions, this paper answers whether or not a commercial trust is still in 

the essence of a trust by addressing the key concerns that arise regarding if delegating a 

trustee’s functions to professionals contradicts the fundamental role of a trustee, whether a 

commercial trust is better categorised as a company (considering it overlaps the business of the 

company and the fact that the commercial trust is mainly managed by corporate trustees), if 

the large engagement of trust terms or contracts in regulating the trustees suggests that the 

nature of a commercial trust is a series of contracts, and whether there is no other solution that 

causes fewer fundamental changes to the current legal system available, requiring the 

separation of commercial trusts as an independent legal vehicle. This separation would require 

the establishing of a completely new set of rules. 

     The paper concludes that the changes to a trustee’s role in a commercial context are simply 

a reflection of and response to the complicated commercial uses of trusts. This does not 

 
5 In the commercial context, it is very likely that the trustee has the benefit of duty modification clauses and / or 

trust exemption clauses ⎯ essentially, using contract to exclude or limit obligations and / or liability. 
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separate commercial trusts from trusts because the fundamental rules of the trust and the core 

duties of the trustees still apply in commercial trusts. Trust law, that itself continues to develop, 

can still address issues arising from a commercial context, although improvement is required. 

 

2. CHANGES AND CHALLENGES OF THE ROLE OF A TRUSTEE 

 

In order to answer the question of whether the change of a trustee’s role in a commercial context 

suggest to separate commercial trusts from trusts, this section first examines the main 

differences between the trustee’s role in family and commercial trusts and the associated 

challenges. It focuses on five aspects: Who acts as the trustee, the trustee’s rights and powers, 

the trustee’s duties and liabilities, the trust property that a trust holds or manages and whether 

the trustee is mainly regulated by law or trust terms.  

      

A. Who acts as the trustee and is the trustee remunerated 

 

In most cases, the trustee of a traditional family trust is a friend or family member of the settlor 

or a person of high repute, who is well-known to and trusted by the settlor.6 They are amateur 

trustees, who act gratuitously with the simple duty of transferring wealth within the family.7 

For example, in the earliest cases of trusts, a landowner (the settlor) executed a conveyance 

known as a ‘feoffment’, which transferred ownership of their land to a friend or gentleman to 

 
6 Chantal Stebbings, The Private Trustee in Victorian England (CUP 2002) 129; Nuncio D’Angelo, Commercial 

Trusts (LexisNexis 2014); Sarah Wilson, Todd & Wilson’s Textbook on Trusts & Equity (12th edn, OUP 2015) 

29. Family trusts nowadays also adopt professional trustees, such as lawyers or legal persons. 

7 Robinson v Pett (1734) 3 P Wms 249, 251; John H Langbein, ‘The Contractarian Basis of the Law of Trusts’ 

(1995) 105 Yale Law Journal 625, 632-43.  
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act as the trustee. The trustee held the property with the understanding that, at a future date, he 

would transfer the property to the trust beneficiaries: The settlor’s children, the settlor’s wife, 

himself or others according to the instructions from the settlor.8  

     Modern trust practice has evolved beyond these historical examples. In contrast to 

traditional family trustees, who are natural persons in most cases, a commercial trustee is 

usually a corporate trustee, a legal person, who remain at arm’s length from all other 

participants such as a depository or equity investors9.10 And, unlike joint trustees in traditional 

trusts, who take on the trustee’s rights and duties jointly, the functions of commercial trustees 

are often delegated to professionals, who are expected to provide specific expertise to the role.11 

Trustees with specialist skills are most used in relation to investments of trust funds, which 

require a high degree of insight and commercial acumen.12  

     For example, in a unit trust13 of the UK, the functions of a trustee are exercised by two 

parties: A trustee in name, who holds the trust assets, and a manager, who selects and runs the 

 
8 John H Langbein, Renee Lettow Lerner and Bruce P Smith, History of the Common Law: The Development of 

Anglo-American Legal Institutions (2nd edn, Aspen Publishers 2009) 299-311. 

9 In commercial trusts, particularly trusts for investment purpose, beneficiaries are usually the same person as 

settlors who invest their property to a trust for their own interests, known as equity investors. Investors occupy 

the position of trust beneficiaries, and thus have a beneficial interests in the underlying investment. 

10 Nuncio D’Angelo, Commercial Trusts (LexisNexis 2014) 152. 

11 A professional trustee is defined in s 28(5) of the Trustee Act 2000 as ‘a trustee acts in a professional capacity 

if he acts in the course of a profession or business which consists of or includes the provision of services in 

connection with (a) the management or administration of trusts generally or a particular kind of trust, or (b) any 

particular aspect of the management or administration of trusts generally or a particular kind of trust…’. 

12 Michael Haley, ‘Section 61 of the Trustee Act 1925: a judicious breach of trust?’ (2017) 76(3) CLJ 537, 541. 

13 Financial Services and Markets Act 2000, s 237(1): A unite trust is ‘a collective investment scheme under which 

the property is held on trust for the participants’. The essential principle of the unit trust is the entrusting of a 

property portfolio to a trustee and the sale, made to participants, of units of interests in this portfolio. 
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investment, makes decisions on the value of units and administers the investment fund. The 

trustee in name must be a separate entity from the manger, and both are corporations.14 The 

trustee in name is usually a well-known bank that legally holds trust assets on behalf of 

unitholders (the beneficiaries and settlors of the trust). The manager, taking on a different role, 

is responsible for the day-to-day running of the unit trust, including the selection of investments 

and the administration of the trust fund. The manager sets a value for units, according to a 

formula, and is obliged to buy back units when investors, the unitholders, wish to redeem 

them.15 The manager, as an investment expert, is able to identify new areas and asset classes 

that the trustee in name may not be aware of due to their lack of sufficient knowledge and 

expertise in the area.16 This shows that the role of a commercial trustee, in a broad sense, is a 

complex version of the traditional trustee, and such complexity (e.g. delegating the trustee’s 

role to professionals) is the result of and response to the challenges that intricate business and 

diversified commercial use have brought to trusts. 

     Because of their professional skills and active management of trust funds, commercial 

trustees no longer act gratuitously or for very low fees,17 which is in contrast to traditional 

trustees. Trusteeship has become a well-paid role.18 ‘Any payments to which the trustee is 

 
14 Financial Services and Markets Act 2000, ss 242(2) and 243(4)(5). 

15 ibid, s 243(10); Michele Graziadei, Ugo Mattei and Lionel Smith, ‘Commercial trusts in European private law: 

the interest and scope of the enquiry’ in Michele Graziadei, Ugo Mattei and Lionel Smith (eds), Commercial 

Trusts in European Private Law (Cambridge University Press 2005) 459; Neil Simmonds and Martin Shah, 

‘Investment funds: overview’ (2016) Practice Law <http://uk.practicallaw.com.ezproxy.is.ed.ac.uk/4-203-1837> 

accessed 10 July 2021. 

16 Mark Wain and Michael Shenkin, ‘Trustee investment powers and the use of asset managers’ (2009) 15(2) 

Trusts & Trustees 72, 76. 

17 See, for example, Cradock v Piper (1850) 1 Mac & G 664. 

18 W A Lee, ‘Trustee Investing: Homes and Hedges’ (2001) 1(1) QUTLJJ 3, 19. 

http://uk.practicallaw.com.ezproxy.is.ed.ac.uk/4-203-1837
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entitled in respect of services are to be treated as remuneration for services.’19 The level of 

remuneration to which trustees are entitled may be seen as a deterrent to the creation of trusts.20 

As Langbein argued, the distinction between gratuitous transfer and bargained for exchange is 

the fundamental line between traditional trusts and commercial trusts.21 

      

B. A trustee’s rights and powers and the challenges that arise in legal practice 

 

Traditional trustees are expected to hold trust property, which originally consisted exclusively 

of land but now includes all kinds of family property, in a passive and risk-averse manner. That 

is, a traditional trustee is often required to simply hold trust property, preserve its value and 

transfer it to trust beneficiaries with no or very few responsibilities regarding managing the 

trust assets.22 This is because the principle behind the adoption of a traditional trust was that, 

by giving property to a trustee, a landowner could avoid a set of obligations that applied to 

them. The most famous example of this is the set of death taxes and military obligations that 

modern historians call the ‘feudal incidents’.23  In other words, the family trust plays the 

 
19 Trustee Act 2000, s 28(4). 

20 W A Lee, ‘Trustee Investing: Homes and Hedges’ (2001) 1(1) QUTLJJ 3, 19. 

21 John H. Langbein, ‘the Secret Life of the Trust: The Trust as an Instrument of Commerce’ (1997) 107 The Yale 

Law Journal 165, 184. 

22 Hallows v Lloyd (1888) 39 Ch D 686, 691; Re Boston’s Will Trusts [1956] Ch 395, 405; Elektrim SA v Vivendi 

Holdings 1 Corp [2008] EWCA Civ 1178; John H Langbein, Renee Lettow Lerner and Bruce P Smith, History 

of the Common Law: The Development of Anglo-American Legal Institutions (2nd edn, Aspen Publishers 2009) 

299-311; Paul S Davies, Graham Virgo and EH Burn (eds), Equity & Trusts Text, Cases, and Materials (3rd 

edn, OUP 2019) 530. 

23 See J.M.W. Bean, The Decline of English Feudalism, 1215-1540 (Manchester University Press 1968) 5-20.  
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traditional role of creating custodianship over ring-fenced assets,24 requiring the trustee to 

engage in no or very little active management over the trust property.25 From late medieval 

times to the early twentieth century, a trustee’s main job was simply to hold a family estate and 

pass it over to the next generation; fiduciary duties of the trustees prevented them from 

disobeying a family’s wishes by doing anything beyond this.26 

     However, this passive and risk-avoiding approach of trustees has brought difficulties and 

challenges to trusts for commercial uses. It has hobbled the trustees who try to carry out the 

complicated activities required to operate a business in a commercial trust.27 Nowadays, trusts 

are mainly used as commercial vehicles to raise funds by investors who purchase an equitable 

interest, and thus acquire beneficiary status, by subscription or transfer in return for a risk 

premium. Therefore, it is no longer sufficient that investments or businesses are generally held 

and preserved by corporate trustees to be safe and sound.28 Trustees in commercial trusts are 

 
24 Man Yip, ‘The commercial context in trust law’ (2016) 5 The Conveyancer and Property Lawyer 347, 358. 

25 Example of few active power of family trustee can be found in spendthrift trusts, wherein a trustee (usually the 

settlor’s surviving spouse) has freedom to distribute benefits to a different person or decide when to distribute 

incomes or capital to the selected beneficiaries in changing circumstances. See J E Penner, The Law of Trusts 

(11th edn, OUP 2019) 12: ‘One may be worried that one’s son is a spendthrift, and so give money for his living 

expenses to a trustee to dispense, on condition that the benefit will pass to someone else if that son goes 

bankrupt.’ 

26 John H. Langbein, ‘The Contractarian Basis of the Law of Trusts’ (1995) 105 Yale L.J. 625, 640-42; John H. 

Langbein, ‘The Rise of the Management Trust’ (2004) 143 Tr. & Est. 52, 53; John H. Langbein, ‘Questioning 

the Trust Law Duty of Loyalty: Sole Interest or Best Interest?’ (2005) 114 Yale L.J. 929, 947; John Baker, 

Introduction to English Legal History (OUP 2019) 269-70. 

27 Ron Harris, Industrializing English Law: Entrepreneurship and Business Organization, 1720-1844 (CUP 2000) 

147-59. 

28 Alexander v Johnstone (1899) 1 F. 639; (1899) 6 S.L.T. 358. 
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expected to make a profit through business activities, involving risk-taking behaviour.29 The 

trustee’s role has transitioned from primarily that of custodianship and being passive and risk-

avoiding to embracing the active and risk-taking management of a trust fund for a commercial 

purpose.30  

     Before the twentieth century, trust law disabled trustees from exercising several powers.31 

By default, trustees had almost no powers unless a settlor expressly granted these to them. They 

could not buy or sell trust property without specific authorisation.32 Even in a discretionary 

trust, the trustee’s discretion to allocate trust assets among a class of beneficiaries is authorised 

by the settlor.33 Trust law grew into this mould because it was consistent with what trustees 

had traditionally done.34 In contrast, trustees in a commercial context are conferred wider 

discretion, which allows them to provide quick responses to the rapidly changing markets and 

to enhance the value of trust property, rather than simply preserving the value.35 When the 

 
29 Cowan v Scargill [1985] Ch 270 [8]; Nuncio D’Angelo, Commercial Trusts (LexisNexis 2014) 7 and 160. 

30 See William Cornish, J. Stuart Anderson, Ray Cocks, Michael Lobban, Patrick Polden and Keith Smith, The 

Oxford History of the Laws of England: Volume XII: 1820-1914 Private Law (OUP 2010) 232-68. 

31 John H. Langbein, ‘The Contractarian Basis of the Law of Trusts’ (1995) 105 Yale L.J. 625, 640-42. 

32 Michael R. Chesterman, ‘Family Settlements on Trust: Landowners and the Rising Bourgeoisie’ in G.R. Rubin 

and David Sugarman (eds), Law, Economy and Society, 1750-1914: Essays in the History of English Law 

(Professional Books 1984) 124, 159-60.  

33 Known as trustee’s power of selection under discretionary trusts, a trustee has the discretion to determine the 

amount and time to dispose of trust property as they think fit. At times, they also have the discretion as to the 

form in which the disposition is to be made. 

34 John Morley, ‘The Common Law Corporation: the Power of the Trust in Anglo-American Business History’ 

(2016) 116(2) Columbia Law Review 2145, 2195. 

35 M. Kahan, ‘Rethinking corporate bonds: the trade-off between individual and collective rights’ (2002) 77 

NYUL Rev 1040; Michele Graziadei, Ugo Mattei and Lionel Smith, ‘Commercial trusts in European private 
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‘authorised investment list’ approach was very much in force in England, the decision of Re 

Harari36 established that a clause allowing trustees to select investments as they saw fit was 

valid and should be construed according to its widest meaning. Given the vast amount of social 

wealth, the modern trends in trustees’ discretion are argued to be towards liberalisation, 

freedom of choice and the free participation of trust funds in commercial markets, in 

accordance with modern portfolio theory and the modern paradigm of prudence.37 

     In practice, however, some cases have gone too far, with courts allowing actions by trustees 

that appear to abuse their discretion by waiving their own core duties in commercial contexts. 

This should be corrected and avoided when recognising and regulating commercial trustee’s 

rights and duties. For example, in Citibank NA v MBIA Assurance SA38, Citibank, the security 

trustee, applied to the court for direction as the trust deed advised that it need not have regard 

to the interests of the noteholders, the beneficiaries, when acting on MBIA’s instructions. 

MBIA acted as the note guarantor, which had the right to give Citibank mandatory instructions. 

In my opinion, the issues that arise in this case are twofold: (a) Can a trustee’s core duty to act 

for the interests of beneficiaries be waived by trust terms? Or, more broadly, can the principle 

of freedom of contract take precedence over trust law principles?39 And (b) can a trustee be 

obliged to act following a third person’s direction (the note guarantor MBIA in this case), 

except for when a settlor retains the ownership of trust property and any of its incidental 

 
law: the interest and scope of the enquiry’ in Michele Graziadei, Ugo Mattei and Lionel Smith (eds), 

Commercial Trusts in European Private Law (CUP 2005) 38. 

36 Re Harari [1949] 1 All ER 430. 

37 Gary Watt, Cases & Materials on Equity and Trusts (10th edn, OUP 2016) 387. 

38 Citibank NA v MBIA Assurance SA, [2007] EWCA Ciy 11; [2007] 1 All E.R. (Comm) 475. 

39 Alexander Trukhtanov, ‘The irreducible core of trust obligations’ (2007) 123 L.Q.R. 342. Cf; Tatiana Cutts, 

‘The nature of equitable property: A functional analysis’ (2012) 6 J. Eq. 44, 48-49. 
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powers?40 The answers to both questions are negative; otherwise, it would be against the 

fundamental rule of trusts: Trustees are required to act in the best interests of the beneficiaries, 

and the trustees are the legal owners of trust property, who have the freedom to manage and 

administer the trust property.41 In this case, and to my disappointment, Arden LJ responded 

that Citibank’s powers as a trustee were not so reduced that it ceased to be a trustee because 

Citibank still owed at all times an obligation of good faith, and there were other provisions in 

the trust deed that conferred upon Citibank real discretion that it had to exercise 

independently.42 Unsurprisingly, this decision was not well received by equity lawyers.43 Even 

though acting in good faith could be secured in this case, it does not justify the removal of a 

trustee’s core duty to act in the interests of beneficiaries by the trust’s terms. In fact, the duty 

to act in the beneficiary’s interests is the basis of its derived duty of acting in good faith. ‘[T]he 

duties of good faith and that the trustee is required to act for the benefit of the beneficiaries 

relate to the performance of all the trustee’s functions, and not merely some of them.’44 

 

C. A trustee’s liabilities and duties, and the challenges that arise for commercial 

trustees 

 

 
40 Settlor’s retention of certain investments is not a breach of trust itself. Proofs can be found particular in the 

statutes of jurisdictions that adopts ‘prudent investor standard’, such as New Zealand (Trustee Act 1956, s 13H), 

the Bahamas (Trustee Act 1998, s 7), and those still partially sticking to the UK Trustee Act 1925, such as the 

Cayman Islands [Trusts Law (2007 Revision), s 38]. 

41 Cowan v Scargill [1985] Ch 270; Armitage v Nurse [1998] Ch. 241; J E Penner, The Law of Trusts (11th edn, 

OUP 2019) 1-6. 

42 Citibank NA v MBIA Assurance SA, [2007] EWCA Ciy 11; [2007] 1 All E.R. (Comm) 475 [82]. 

43 Graham Virgo, The Principles of Equity & Trusts (4th edn, OUP 2020) 565. 

44 Man Yip, ‘The commercial context in trust law’ (2016) 5 The Conveyancer and Property Lawyer 347, 357. 
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A commercial trustee’s liability appears to differ from that of traditional family trustees, as 

commercial trustees’ liabilities are limited while traditional family trustees’ liabilities are 

unlimited. Traditionally, trustees act gratuitously based on the burden of personal duties and 

unlimited personal liability.45 As Morley maintained, limited liability was simply not an issue 

in early trust law. In the prototypical family gift trust of medieval England, a trustee held only 

land rather than active business; thus, the trustee rarely took on the sorts of liabilities that could 

spill onto beneficiaries and necessitate limitations on their liabilities.46 In other words, limiting 

a trustee’s liability is unnecessary in a traditional family trust when the trustee’s duty is too 

simple to go beyond holding and distributing trust property. In commercial trusts, by 

comparison, the trustee’s duty is no longer that simple. More parties and complicated business 

are involved, and thus, where a trustee breaches their duties, there is limited liability for any 

loss thereby occasioned.47  

     Although limited, the liabilities and duties of the commercial trustees are stricter and more 

complex than those of traditional trustees. Amateur trustees of traditional family trusts are more 

likely to be relieved of liability for breaches of trust.48 While the Privy Council fell short of 

advising that relief should never be extended to a professional trustee, Sir Ford North 

emphasised that the position of commercial trustees was ‘widely different from that of a private 

person acting as gratuitous trustee’.49 Relief might be denied to a trustee on the basis that it is 

 
45 Nuncio D’Angelo, Commercial Trusts (LexisNexis 2014) 6. 

46 John Morley, ‘The Common Law Corporation: the Power of the Trust in Anglo-American Business History’ 

(2016) 116(2) Columbia Law Review 2145, 2175. 

47 See, for example, Cox v. Hickman (1860) 11 Eng. Rep. 431; 8 H.L. Cas. 268. 

48 Paul S Davies, Graham Virgo and EH Burn (eds), Equity & Trusts Text, Cases, and Materials (3rd edn, OUP 

2019) 749-52. 

49 National Trustee Co. of Australasia [1905] A.C. 373, 381. Sir Ford North aslo added that ‘it is a circumstance 

to be taken into account, and they [their Lordships] do not find here any fair excuse for the breach of trust, or 
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a trust company that has received payment for its services, as suggested in National Trustees 

Company of Australasia v General Finance Company of Australasia50 and Cherney51. As 

asserted by the Law Commission, ‘[v]ery different considerations apply where professional 

trustees are concerned’.52 Trustee’s fault is not required for liabilities.53 And higher standards 

of care are imposed on professional trustees who act for reward by both case law and legislation. 

Harman J stated in Re Waterman’s Will Trust54 that ‘a paid trustee is expected to exercise a 

higher standard of diligence and knowledge than an unpaid trustee’.55 According to Bartlett v 

Barclays Trust Co Ltd56, commercial trustees must exercise their special skills and care that 

they profess to and are being paid to have.57 Pursuant to the Trustee Act 2000, when a trustee 

is engaged in a business or profession, it should exercise the duty of care according to its special 

knowledge or experience that is reasonably expected.58 The core duty of a trustee (the fiduciary 

 
any reason why the respondents, who have committed no fault, should lose their money to relieve the appellants, 

who have done a wrong’. 

50 National Trustee Co. of Australasia [1905] A.C. 373. 

51 Cherney [2011] EWHC 2156 (Ch) [321] (Henderson J). 

52 Law Commission, Trustee Exemption Clauses (Law Com CP No 171, 1999) paras 4.12 and 4.29. 

53 AIB Group (UK) plc v Mark Redler & Co Solicitors [2014] UKSC 58; [2015] AC 1503 [98], per Pattern LJ. 

The common law rule of remoteness of damage and causation do not apply. That is, the trustee is required to 

make good the loss suffered by the beneficiary regardless of whether the immediate cause is dishonesty or 

failure of a third party. As stated by Browne Wilkinson in Target Holdings Ltd v Redferns [1996] A.C. 421 

(HL) 434,  ‘the fact that the loss would not have occurred but for the breach’ is necessary condition for imposing 

liability. 

54 Re Waterman’s Will Trust [1952] 2 All ER 1054. 

55 ibid, 1055. 

56 Bartlett v Barclays Trust Co Ltd [1980] Ch 515. 

57 ibid, 533. 

58 Trustee Act 2000, s 1. 
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duty) is also developed in the sense that, in addition to the general requirements of exercising 

power in the best interests of the present and future beneficiaries of the trust, an explicit 

obligation is imposed to request the trustee yields the best return for the beneficiaries, where 

the purpose of a trust is to provide financial benefits.59  

     One of the most important, and probably complex, tasks or challenges that arise for 

commercial trustees is to identify and reduce the level of risk appropriate to the trust.60 As trust 

assets must not be put at undue risk, trustees are required to consider what investment strategies 

are appropriate for their trust when investment power is authorised.61 A modern portfolio 

theory is introduced, which suggests that, in considering investment risks, trustees should 

consider the ‘systemic risk’ (in the context of a portfolio) of the assets rather than their 

‘individual risk’ (taken in isolation).62 The core principles established by the modern portfolio 

theory are: A trustee has the ability to invest in any kind of asset, each asset should be 

considered not in isolation but in the context of an adequately diversified portfolio and the 

trustee is required to follow a certain standard of care while exercising their investment 

powers.63 Also, there are often provisions regarding the delegation of a trustee’s investment 

 
59 Cowan v Scargill [1985] Ch 270. 

60 Mark Wain and Michael Shenkin, ‘Trustee investment powers and the use of asset managers’ (2009) 15(2) 

Trusts & Trustees 72, 74. 

61 As to power of investment, it is worth noting that a trustee of a commercial bare trust has no investment function 

or power (see AIB Group (UK) Plc (Appellant) v Mark Redler & Co Solicitors [2014] UKSC 58), and trustees 

of a family trust may have investment power but less strict or complex comparing with commercial trustees. 

62 See Trustee Act 2000 (UK), s 4(3); Restatement of the Law, Trusts, 1992 (US),  s 227; Trustees Act (Singapore), 

s 5(3)(b); Trustee Act 1956 (New Zealand), s 13E(a); and examples of offshore legislation: Trustee Act 1975 

(Bermuda), s 55A(5), and Trustee Act 1998 (Bahamas), s 5(1)(c). 

63 For example, Trustee Act 2000, s 4(3): ‘The standard investment criteria, in relation to a trust, are (a)the 

suitability to the trust of investments of the same kind as any particular investment proposed to be made or 



 15 

management functions.64 Moreover, trustees must obtain and consider proper advice regarding 

the way in which their power should be exercised or varied on the basis of standard investment 

criteria and in consideration of suitability and diversification. 65  In essence, the modern 

portfolio theory demonstrates the merits of diversification, which minimises the risks and 

administrative costs involved in investment. Risk is minimised because diversification 

averages profits and losses while administrative costs are minimised because the efficient 

market hypothesis demonstrates that trustees cannot obtain better than average returns by 

making expensive enquiries to try to forecast price movements. 66  The desirability of 

diversification in investments is suggested by case law in various jurisdictions – for instance, 

the English case of Nestle v National Westminster Bank plc67  and the New Zealand decision 

of Re Mulligan68.  

     Although a trustee’s duty has developed in the commercial context, it still satisfies the 

irreducible core aspects of trustee duty, which signifies the minimum content of a trustee’s 

duties but which is sufficient to distinguish the trust from other legal vehicles.69 As Millett LJ 

maintained in Armitage v Nurse70: ‘[t]he duty of the trustees to perform the trusts honestly and 

in good faith for the benefit of the beneficiaries is the minimum necessary to give substance to 

 
retained and of that particular investment as an investment of that kind, and (b)the need for diversification of 

investments of the trust, in so far as is appropriate to the circumstances of the trust’. Trust instrument may set 

out certain prohibited investments and even in absence of such provisions. 

64 Paolo Panico, ‘Trustee investment powers in international trust law’ (2009) 15(2) Trusts & Trustees 96, 99. 

65 Trustee Act 2000, ss 3, 4 and 5 

66 W A Lee, ‘Trustee Investing: Homes and Hedges’ (2001) 1(1) QUTLJJ 3, 10. 

67 Nestle v National Westminster Bank plc [1993] 1 WLR 1260. 

68 Re Mulligan [1998] 1 NZLR 481. 

69 Man Yip, ‘The commercial context in trust law’ (2016) 5 The Conveyancer and Property Lawyer 347, 356. 

70 Armitage v Nurse [1998] Ch. 241. 



 16 

the trusts, but in my opinion it is sufficient.’71 Fiduciary duty maintains an essential part of a 

trustee’s duties, and there is a broader willingness to adjust equitable principles in the context 

of commercial relationships. 72  Thus, the development of a trustee’s duty in commercial 

contexts does not separate commercial trusts from trusts. 

 

D. The trust property that trustees hold or manage 

 

Following the development of a trust, the property that trustees hold or manage has expanded 

from landholdings, to all kinds of property within the family to its significant use today, which 

is a portfolio of financial assets (i.e. incorporeal wealth).73 Also, the scope of investments that 

commercial trustees can make has extended from a narrower range of the so-called ‘safe’ 

investment to any kind of investment that is authorised by the general power of investment.    

     Traditionally, trust law imposed, by default, a set of heavy restrictions on investment. One 

such restriction was that trustees could invest only in land, followed by government securities, 

while investments in new commercial vehicles were prohibited. 74  In the early eighteenth 

century, trustees’ investments in England mainly took the form of investments in land, although 

 
71 ibid, 253-54. 

72 Kelly v Cooper [1992] 3 WLR.936, 942 (Lord Browne-Wilkinson); Clark Boyce v Mouat [1994] 1 A 428, 437 

(Lord Jauncey); Westdeutsche Landesbank Girozentrale v Islington London Borough Council [1996] AC 669, 

704 (Lord Browne-Wilkinson); See also E. McKendrick (ed), Commercial Aspects of Trust and Fiduciary 

Obligations (OUP 1993). 

73 Paul S Davies, Graham Virgo and EH Burn (eds), Equity & Trusts Text, Cases, and Materials (3rd edn, OUP 

2019) 25. 

74 Michael R. Chesterman, ‘Family Settlements on Trust: Landowners and the Rising Bourgeoisie’ in G.R. Rubin 

and David Sugarman (eds), Law, Economy and Society, 1750-1914: Essays in the History of English Law 

(Professional Books 1984) 124, 159-60. 
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there were sizeable trust funds in existence, and investment opportunities in new and exciting 

commercial ventures arose. There was a negative reaction to these new opportunities to the 

extent that investment in commercial enterprises was considered speculative and undesirable 

for trust investment.75 This perception persisted for a period – even when investment was 

expanded from land to government securities when the boom years of the nineteenth century 

engineered a belief in the reliability of government stock.76  

     The popularity of trusts among the industrial and professional middle class of Victorian 

England facilitated the inclusion of financial securities, in increasing proportions, into trust 

assets.77 In the 1950s, by order of the court, trustees were allowed to invest in fixed interest 

stocks and equities.78 A slightly extensive list of investments was authorised in England by the 

Trustee Act 1925,79 which was superseded by the Trustee Investment Act 1961.80 The Trustee 

Investment Act 1961 restricted investment to a narrower range of the so called ‘safe’ 

investments, while wider range investments could only be made based on advice. 81  The 

authorised list of the 1961 Act was determined to be too restrictive and out of tune with modern 

portfolio theory and it was thought that the requirement for written advice was unnecessary 

because the standards applicable to advice given by the advisers were authorised under the 

 
75 A trustee, as a person of ordinary prudence, was asked to avoid hazardous investments, per Lord Watson in 

Learoyd v Whiteley (1887) 12 App Cas 727, 733.  

76 Heather L Thompson, ‘Impact of the new Law on Trustee’s Investment Powers’ (1998) 4(8) Trusts & Trustees 

16, 16. 

77 Paolo Panico, ‘Trustee investment powers in international trust law’ (2009) 15(2) Trusts & Trustees 96, 96. 

78 Brenda Dale, ‘Varying trustees’ investment powers’(1988) 5 The Conveyancer and Property Lawyer 380, 381. 

79 Trustee Act 1925. 

80 Trustee Investment Act 1961. 

81 ibid, sch 1, pts II and III. 
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Financial Services Act.82 The Law Reform Committee maintained that the statutory powers of 

investment regulated in the Trustee Investments Act 1961 ought to be revised as they were 

tiresome, cumbrous and out of date.83 Consequently, the Trustee Act 200084 repealed the 

former Trustee Investment Act 1961 and reformed the law to grant a trustee ‘the general power 

of investment’, which enables a trustee to ‘make any kind of investment that he could make if 

he were absolutely entitled to the assets of the trust’. 85  The law governing permissible 

investments now permits funds that invest in land86 and in high-risk investments like futures 

and options.87 

 

E. Is the trustee mainly regulated by law or by trust terms 

 

 
82 Heather L Thompson, ‘Impact of the new Law on Trustee’s Investment Powers’ (1998) 4(8) Trusts & Trustees 

16, 16. 

83 Brenda Dale, ‘Varying trustees’ investment powers’(1988) 5 The Conveyancer and Property Lawyer 380, 380-

81. 

84 Trustee Act 2000. 

85 ibid, s 3(1). The general investment power is ‘subject to restriction or exclusion imposed by the trust instrument 

or by any enactment or any provision of subordinate legislation’, per s 6(1)(b). 

86 See Trustee Act 2000, the general power of investment does not permit a trustee to make investments in land 

other than in loans secured on land, per s 3(3), with exception that a trustee may acquire freehold or leasehold 

land in the UK as an investment, having all the powers of an absolute owner in relation to the land, per s 8.  

87  See ‘high return investment’ (FCA, 1 June 2020) <https://www.fca.org.uk/consumers/high-return-

investments?gclid=Cj0KCQiA5bz-BRD 

ARIsABjT4nghTeHOoScOe_GG6D4Ik_7WMpsvjKn48I4BT10kEk66R8Xa-Ad_G3AaAizQEALw_wcB> 

accessed 10 July 2021. 
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A trust in the family context has a crucial regulatory function.88 Given its simplicity, the 

traditional trustee’s role is relatively unified, for the law defines and regulates it. In contrast, 

due to the complexity and diversity of commercial trust business, the role of a commercial 

trustee can be quite different and thus largely determined by the specific terms of the trust. For 

instance, a unit trust in the UK is constituted by a trust deed made between the trustee in name 

and the manager. 

     The complexity of commercial trusts requires the functions of a trustee to be delegated to 

professionals and complicates the administration of the trust. Moreover, corporate trustees per 

se are more sophisticated than amateur trustees in a family context. Such complexity brings 

challenges to the commercial use of trusts. To respond to this challenge, contracts or trust terms 

that are capable of bringing flexibilities to a trust are largely used to regulate commercial 

trustees and to administer trusts. This is noted as the distinction between traditional trusts and 

commercial trusts by Lord Toulson in AIB Group v Redler.89 

     In commercial cases, courts consider trust terms to be the primary regulator of the role of a 

trustee. English judges are reluctant to interfere with terms that shape the trustee’s duties.90 

Courts in the United States (US) draw a clearer distinction between traditional trustees and 

those that operate in the commercial field. They maintain that the obligations of a trustee who 

holds financial property are exclusively defined by the trust deed.91 There is even case law, 

 
88 Man Yip, ‘The commercial context in trust law’ (2016) 5 The Conveyancer and Property Lawyer 347, 347. 

89 AIB Group (UK) plc v Mark Redler & Co Solicitors [2014] UKSC 58. 

90 Philip Rawlings, ‘Reinforcing collectivity: the liability of trustees and the power of investors in finance 

transactions’ (2009) 23(1) Trust Law International 14, 32. 

91 Meckel v Continental Resources Co 758 F 2d 811, 816 (2d Cir 1985); Elliott Associates v Schroder Bank & 

Trust Co 838 E.2d 66, 71 (2d Cir 1988); Dell’Oca v Bank of New York Trust Co 71 Cal Rptr 3d 737, 742-43 

(Cal App 1 Dist, 2008); Trust Indenture Act 1939 (US), §77ooo(a)(1); Delaware Business Trust Act 1988. 
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although limited, to the effect that a fiduciary obligation may arise independently of the trust 

deed where there is a present, rather than theoretical, conflict between the trustee’s interests 

and duties.92 Not only the obligations, trustee’s statutory powers that authorised by Trustee 

Acts 2000 are also subject to the trust instrument, which may itself limit the trustee’s 

discretion.93 

 
     In conclusion, as analysed in this section, I propose that the main differences between the 

role of trustees in traditional family trusts and trusts for commercial uses are as follows. In 

most cases, a traditional trustee is a natural person – a friend or family of the settlor or a person 

in high-repute that is trusted by the settlor – while a commercial trustee is a legal person (i.e. a 

corporate trustee). Traditional trustees are amateur trustees, who act gratuitously, while 

commercial trustees are professionals, who are remunerated. Traditional trustees are simply 

expected to hold trust property of land, at first, and then all other family assets in a passive and 

risk-avoiding way. In contrast, commercial trustees are required to act in an active and risk-

taking manner to enhance the value of the trust property, which is mainly a portfolio of financial 

assets. A trustee’s liability appears to differ from that of traditional family trusts (unlimited 

liabilities) to commercial trusts (limited liabilities). Although limited, a commercial trustee’s 

liabilities and duties are stricter and more complex, with a higher standard of care in 

correspondence to their expanded discretion. The role of a trustee is traditionally mainly 

regulated by law but is largely determined by specific trust terms in commercial contexts.  

 

 
92 Philip Rawlings, ‘Reinforcing collectivity: the liability of trustees and the power of investors in finance 

transactions’ (2009) 23(1) Trust Law International 14, 15-16. 

93  Trustee Act 2000, s 6(1)(b); Alastair Hudson, ‘Trusts and Finance Law’ in David J Hayton (ed), The 

International Trust (3rd edn, Jordan Publishing Limited 2011) 649. 
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3. WHETHER OR NOT THE CHANGES AND CHALLENGES OF THE ROLE OF A 

TRUSTEE SEPARATE COMMERCIAL TRUSTS FROM TRUSTS 

 

The changes and challenges that the commercial uses of trusts have brought to the role of the 

trustee call into the question whether a commercial trust is still in the essence of a trust; should 

it be separated and regarded as an independent legal vehicle or better classified into other 

devices, such as companies or contracts? Four main concerns arise: Does delegating a trustee’s 

functions between various parties contradict the fundamental role of a trustee and thus separate 

commercial trusts from trusts? Is a commercial trust better categorised as a company given the 

key role of corporate trustee and its overlapped business area as a company? Does the frequent 

and large engagement of trust terms or contracts in regulating commercial trustees suggest that 

the nature of a commercial trust is a series of contracts? And is trust law able to address issues 

that arise from commercial trusts? 

 

A. Does the delegation of a trustee’s functions contradict the fundamental role of a trustee 

 

In response to the first question, I argue that delegating a trustee’s functions between various 

parties (e.g. between a trustee in name and a manager in a unit trust) does not challenge the 

fundamental role of a trustee nor negate the trust essence of a commercial trust. This is because 

delegating a trustee’s role is not only permitted by trust law but is also required by the 

complicated uses of trusts in commercial contexts. 

     On the one hand, the prohibition of the delegation of power to appoint agents has never been 

analysed satisfactorily in private law.94 Even at the point of commencement, when it was said 

 
94 Paul D. Finn, Fiduciary Obligations (Law Book Co 1977) 20, n 6. 



 22 

that trustees generally ‘have no right to shift their duties on other persons’,95 it was already 

well established that there were circumstances in which it was permissible for a trustee to 

appoint an agent. The use of specialist agents, such as stockbrokers and solicitors, to carry out 

purely ministerial functions has always been permissible.96 In addition to case law, section 15 

of the Trustee Act 2000 also permits a trustee to delegate their asset management functions to 

an agent through a policy statement, which ‘gives guidance as to how the functions should be 

excised’, to ensure that the assets will be managed in the best interests of trust purposes.97 As 

a general rule, set in section 11(1) of the Trustee Act 2000, ‘the trustees of a trust may authorise 

any person to exercise any or all of their delegable functions as their agent.’98 This not only 

applies in the UK; the delegation of a trustee’s functions is recognised worldwide. 99  For 

instance, in Quebec, a jurisdiction with legal traditions in both common and civil law allows 

trustees to enter into a contract with a financial expert as a manager.100 The functions of the 

manager and the powers granted to the manager may be quite extensive.101 

     On the other hand, delegating a trustee’s functions is required by and helps to facilitate the 

commercial uses of trusts. Undeniably, the commercial uses of a trust will not only grow but 

may become even more diversified. The financial objectives of the use of trusts can vary greatly. 

For instance, the use of a trust in a commercial conveyancing transaction is very different from 

 
95 Turner v Corney (1841) 5 Beav 515, 517 (Lord Langdale MR). 

96 Home v Pringle (1841) 8 Cl. and Fin. 264 (it did not matter that the agent was also a trustee); Speight v Gaunt 

[1883] UKHL 1 (employment of a broker as selected by the beneficiary). 

97 Trustee Act 2000, s 15. 

98 ibid, s 11(1). 

99 See, for example, Trusts Law 1984 (Jersey), art 25; Trustee Act 1975 (Bermuda), s 15A and 15B.  

100 Placements Armand Laflamme Inc. v Prudential-Bache Commodities Canada Ltd (2000) SCC 26. 

101 W A Lee, ‘Trustee Investing: Homes and Hedges’ (2001) 1(1) QUTLJJ 3, 15: see Le contrat de gestion de 

portefeuille de valeurs mobilières (1994) 25-26. 
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the use of a trust in debt securitisation, thereby giving rise to different considerations.102 

However, it is recognised that most original trustees are not professionals capable of managing 

complex business of a very large investment portfolio. Therefore, the delegation of trustees’ 

functions is required. The complexities involved in determining what is suitable and whether a 

portfolio is sufficiently diversified – the main task of a commercial trustee – has led more than 

ever to trustees delegating their functions to qualified bodies to obtain the trust’s purpose.103 

In other words, the delegation of a trustee’s functions introduces a degree of expertise to the 

role of the trustee and created a refashioning of the trust instrument to widen powers and 

minimise risks.104  The power of delegation could be exercised with respect to the whole 

fund.105 Thus, we can conclude that delegating a trustee’s functions does not contradict the 

fundamental role of a trustee or subsequently deny the commercial trust’s essence as a trust. 

     A further question arises as to whether a trustee is responsible for the acts of delegated 

parties or whether the parties are responsible for their own behaviours. The ordinary rule seems 

to suggest that the trustee is responsible if the delegated parties are considered its agents.106 

My view on this is that, although the term of agent is adopted in case law and the Trustee Act 

2000, instead of a fixed and rigid regulation, a case-by-case interpretation on the relationship 

between the trustee and delegated parties might fit better with the rapidly developing and 

diversified commercial uses of trusts. Based on this, I propose that all parties that undertake 

 
102 Stack v Dowden [2007] UKHL 17, [2007] 2 AC 432, 69 (Baroness Hale) and 136 (Lord Neuberger). 

103 Mark Wain and Michael Shenkin, ‘Trustee investment powers and the use of asset managers’ (2009) 15(2) 

Trusts & Trustees 72, 73 and 76. 

104 Michael Haley, ‘Section 61 of the Trustee Act 1925: a judicious breach of trust?’ (2017) CLJ 537, 542. 

105 Mark Wain and Michael Shenkin, ‘Trustee investment powers and the use of asset managers’ (2009) 15(2)  

Trusts & Trustees 72, 76. 

106 Carruthers v Carruthers [1896] A.C. 659; Re Allsop [1914] 1 Ch. 1, 11 (Cozens-Hardy M.R.): ‘A trustee who 

employs an agent must, according to the ordinary rules of law, be responsible for the acts of the agent’. 
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the functions of a trustee (e.g. the trustee in name and the manager of a unit trust) should be 

seen as a whole, as the counterpart of the trust beneficiary, and should together be responsible 

for securing the beneficiaries’ interests or ensuring the trust fulfils its objectives. With regard 

to the internal relationships between the trustee and the delegated parties, terms of the 

underlying delegation contracts should work as the specific reference. The trustee should take 

care that the terms agreed upon between the trustee and the manager are correctly framed in 

the contract.107 The trustee should ensure that the investment manager has sufficient knowledge 

and should emphasise the duties to which they are subjected by virtue of the type and structure 

of the trust in assuring that investment is being carried out in line with the trustee’s fiduciary 

duties. It is usually the trustee that controls trust assets and has the ability to instruct the 

investment manager.108 The trustee must also continue to monitor the performance of the 

investment manager. The trustee should review investments from time-to-time and consider 

whether investments should be varied according to their suitability and the need for 

diversification appropriate to the circumstances of the trust.109 The trustee is obliged to take an 

active involvement in the administration of the trust in order to preserve and enhance the value 

of the trust fund. Failure to do so by sitting back and ignoring what is happening is done at 

their own risk.110 When the trustee fulfils those duties, it seems more reasonable to me to expect 

the manager or other delegated professional bodies to take responsibility for their own expert 

advice or actions, which is very likely to be beyond the expertise of the trustee. In many cases, 

 
107 Breen v Williams (1996) 186 CLR 71, 113 (Gaudron and McHugh JJ); National Mutual Property Services 

(Australia) Pty Limited v Citibank Savings Limited (1998) (unrep) FCA No NG 765 of 1994 (Lindgren J); W 

A Lee, ‘Trustee Investing: Homes and Hedges’ (2001) 1(1) QUTLJJ 3, 16. 

108 Paolo Panico, ‘Trustee investment powers in international trust law’ (2009) 15(2) Trusts & Trustees 96, 102. 

109 Trustee Act 2000, s 4. 

110 Will Trust [1967] ALL ER 726 (Re Lucking). 
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appointed experts use their own judgment or discretion when acting or transacting on 

business.111 Thus, as the law proposed in Jersey, the trustee in name shall not be liable for any 

loss to the trust arising from a delegation or appointment, if the trustee made such delegation 

or appointment or permitted the continuation thereof in good faith and without neglect.112 This 

is also recognised by case law, for example, Ex p Belchier113 acknowledged that ‘where trustees 

act by other hands, either from necessity, or conformable to the common usage of mankind, 

they are not answerable for losses’.114 

           

B. Is a commercial trust better classified as a company 

 

In response to this question, I argue that the commercial use of trusts does not make the trust a 

company. A trust is used for commercial purposes before a company appears, and it continues 

to exist after it is distinguished from the company. By the seventeenth century, trusts were used 

in commerce and ultimately became a progenitor of the modern limited liability company.115 

Because of its effectiveness, both long before and long after the corporate form became freely 

available through statutes of general incorporation in the mid-nineteenth century, trusts were 

widely used in England and in the US (as a substitute for corporate) to hold the property of 

unincorporated partnerships and associations. Actually, at the time when the general 

incorporation statutes first appeared, many large businesses preferred trusts over companies. 

 
111 R. P. Meagher and W. M. C. Gummow, Jacobs’ Law of Trusts (5th edn, Butterworths 1986) 404 and 405. 

112 See, for example, Trusts Law 1984 (Jersey), art 25(3). 

113 Ex p Belchier (1754) Amb 218. 

114 ibid, 219 (Lord Hardwicke LC). 

115 Nuncio D’Angelo, Commercial Trusts (LexisNexis 2014) 2.  
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For example, when the UK passed its first general incorporation statute in 1844, trusts 

outnumbered corporations in the UK by a ratio of more than ten to one.116 

     The ‘investment trust’ in the UK, despite confusing the two separate vehicles of the 

company and the trust by its misleading terms, is in fact evidence that shows that trusts were 

used for a commercial purpose before companies emerged. The investment trusts operated 

initially as common law trusts for the aggregation of capital for investment in non-land assets, 

such as stocks and bonds, but when the first Companies Act was passed in the 1860s, doubts 

about the legality of their status led investment trusts to become public limited companies.117 

So, the investment trust, despite adopting the name of trust, is now considered a company. 

More precisely, it is an ‘investment trust company’ that falls into the scheme of ‘investment 

company’ under The European Directive on Undertakings for Collective Investment in 

Transferable Securitas (UCITS).118 

 
116 John Morley, ‘The Common Law Corporation: the Power of the Trust in Anglo-American Business History’ 

(2016) 116(2) Columbia Law Review 2145, 2146-47.  

117 See Clare Swirski, Anthony Stewart, Laura Underhill, and Violet Marcel, ‘Investment trusts: tax’ (2016) 

Practice Law, 2 <http://uk.practicallaw.com.ezproxy.is.ed.ac.uk/7-382-5458#a72937)> accessed 10 July 2021: 

Investment trusts were defined as ‘associations of more than 20 persons for the acquisition of gain’, unless 

registered under the Joint Stock Companies Act 1862 and the Joint Stock Companies Act 1867. The test case 

of Sykes v Beadon (1879) 11 Ch. D. 170 deemed the investment trusts to be illegal, and they were therefore 

hastily restructured as investment trust companies to avoid being wound up. Although Sykes v Beadon was 

reversed by Smith v Anderson (1880) 15 Ch. D. 247, investment trusts continued to be established as companies 

from that point forward. 

118 Council Directive 2009/65/EC of 13 July 2009 on the coordination of laws, regulations and administrative 

provisions relating to undertakings for collective investment in transferable securities (UCITS) (Text with EEA 

relevance) [2009] OJ L302/32. 

http://uk.practicallaw.com.ezproxy.is.ed.ac.uk/7-382-5458#a72937)
http://uk.practicallaw.com.ezproxy.is.ed.ac.uk/D-001-1897
http://uk.practicallaw.com.ezproxy.is.ed.ac.uk/D-001-2028
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     The fact that the investment trust company is rooted in the common law trust but is defined 

as a company after the corporate form is created does not suggest a modern commercial trust 

should be categorised as a company. This is because an investment trust company is different 

from a real commercial trust (e.g. a unit trust in the UK); their performance can vary 

significantly.119 The key difference is that investors of a unit trust have beneficiary interests in 

investment funds. The manager of the unit trust is obliged to buy back units when the investors 

wish to redeem them. This is different from a company where the investors cannot redeem their 

investment at will pursuant to the capital maintenance rule of the company.120 Investors of an 

investment trust company are shareholders of a corporation and have no direct interest in the 

underlying investments. Furthermore, the engagement of corporates acting as trustees in a 

commercial context does not make a commercial trust a company; rather, corporate trustees 

are engaged because their professional skills (skills that amateur, natural person trustees 

typically do not possess) allow them to manage complex trusts. 

     Moreover, as a matter of definition, it is wrong to characterise a trust as a legal person, i.e. 

a company. Professor Lionel Smith criticised that ‘it would be a mistake for any legal system 

to conceptualize the trust as a legal person, since the result will only be to eliminate the trust 

as a fundamental legal institution.’121 

 

 
119 A detailed analysis of the unique function of trusts and the differences between the trust and companies can be 

found in my paper: Ruiqiao Zhang, ‘The new role trusts play in modern financial markets: the evolution of 

trusts from guardian to entrepreneur and the reasons for the evolution’ (2017) 23(4) Trusts & Trustees 453, 

461-66. 

120 Trevor v Whitworth (1887) 12 App Cas 409; Companies Act 2006, pt 18. 

121 Lionel Smith, ‘Trust and Patrimony’ (2009) 28 Estates, Trusts & Pensions Journal 332, 332. 
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C. Is a commercial trust better classified as a series of contracts 

 

For the same reason that components do not determine the essence of a thing, I deny the 

argument that a commercial trust is a series of contracts. Contracts or trust terms are simply 

engaged as components to better manage a commercial trust, which remains, in essence, a trust. 

As Stebbings observed, it is now twice as hard to administer a trust.122 The function of a trust 

in a commercial context is markedly different to that of a trust in a family context or that of a 

trust involved in less specialised commercial transactions.123 In a commercial context, a trust 

is employed as a means of enforcing collective action, and the features of the trust institution 

are thus modified by contract to achieve the commercial objectives.124 Being a fundamental 

institution, the trust cannot be another institution such as a sub-category of legal persons or 

contracts.125 

     Moreover, the engagement of contracts does not eliminate the trustee’s core duties or 

replace them with contractual obligations;126 it merely provides additional protections to trust 

parties when the administration of the trust is more complex. Duties regulated by the trust terms 

are limited by a trustee’s statutory duties and must comply with the trustee’s core obligations 

that ‘represent the minimum necessary to give substance to the trusts’: ‘[T]o perform the trusts 

 
122 Chantal Stebbings, ‘Trustees, Tribunals and Taxes: Creativity in Victorian Law’ (2007) 70 Amicus Curiae 2, 

3. 

123 Re Kayford [1975] 1 W.L.R. 279. 

124 Man Yip, ‘The commercial context in trust law’ (2016) 5 The Conveyancer and Property Lawyer 347, 358. 

125 Lionel Smith, ‘Trust and Patrimony’ (2009) 28 Estates, Trusts & Pensions Journal 332, 349. 

126 For example, clauses of trust instrument may exempt trustees from their liabilities for gross negligence but not 

for dishonesty, according to Armitage v Nurse [1998] Ch 241 and Walker v Stones [2001] QB 902; the duty of 

care may be excluded by the trust instrument, but common law will apply in this case, pursuant to Trustee Act 

2000, sch 1(7). 
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honestly and in good faith for the benefit of the beneficiaries.’127 A trust instrument cannot 

permit trustees to recklessly or deliberately prefer their interest or a third person’s interest over 

the interest of beneficiaries.128 Although it may be ‘artificial and unreal’, as stated by Lord 

Toulson, to look at a trust in isolation from underlying contractual obligations,129 it does ensure 

that a trustee cannot delegate dispositive duties or fiduciary discretions by contracts without 

express authority in the trust instrument.130 Even when a trustee is permitted to enter into a 

transaction by an express provision, this may otherwise be prohibited if it conflicts with the 

trustee’s duties.131 Therefore, contracts can be engaged only when they comply with the trust’s 

rules. 

     Furthermore, when compared to contract obligations, trustee duties provide better 

protection to the beneficiary investors and are therefore less desirable to deny the essence of 

the trust and replace trust duties with contract obligations. A trust, unlike a contract, provides 

protection against personal creditors of the trustee due to the independency of the trust property. 

That is, the trustee wears two hats: That of fiduciary office and that of his personal affairs.132 

‘The two roles are distinct, as is the property concerned with each. Consequently, the trust 

beneficiary takes his interest in the trust property ahead of the trustee’s personal creditors.’133 

 
127 Armitage v Nurse [1998] Ch 248, 253-54. 

128 ibid. 

129 AIB Group (UK) plc v Mark Redler & Co Solicitors [2014] UKSC 58 [71] (Lord Toulson). The Supreme Court 

was preoccupied with the rules relating to equitable compensation. 

130 Re Airey [1897] 1 Ch. 164. 

131 See, for example, Re Efron’s Tie and Knitting Mills Pty Ltd [1932] VLR 8. 

132 R. Zhang, A Better Understanding of Common Law Ownership of Trust Property and its Introduction in China 

Through Comparative Studies (World Publishing Corporation 2019) 5-6. 

133 Donovan W.M. Waters, Mark Gillen and Lionel Smith, Waters’ Law of Trusts in Canada (4th edn, Carswell 

2012) 13. 
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Additionally, the beneficiary investor in a trust can trace the trust property and claim against 

third parties that are not bona fide, which cannot be achieved by a contract that only binds the 

parties entering into the contract.  

      

D. Is trust law able to address issues arising from commercial uses of trusts 

 

If one claims that commercial trusts should be treated as an independent legal vehicle different 

from trusts, one is bound to prove that the current fundamental rule of trusts is unable to 

regulate commercial trusts. Or, more prominently, one must argue that no other solution that 

causes fewer fundamental changes to the current legal system is available, thus justifying the 

separation of commercial trusts from trusts. However, the fact is that trust law has continually 

developed to address issues arising from the commercial use of trusts. Courts are tempted, and 

even pressured, to conveniently adapt trust law principles to suit commercial objectives; the 

trust law is always playing catch-up with business developments and legislative intervention. 

Despite being given the need for consultation and parliamentary debate, this does not come 

about quite as soon as one may hope.134 

     It is worth noting that it is never the case and it is impossible to require the exact same set 

of rules for different types of trusts, including family and commercial trusts. ‘Certain detailed 

rules applicable to one form of trust do not necessarily have to be applied to other forms of 

trust if the rationale does not sensibly apply to the latter’.135 Different types of trusts are 

justifiably treated in divergent ways. 136  This is distinct from the argument of separating 

 
134 Man Yip, ‘The commercial context in trust law’ (2016) 5 The Conveyancer and Property Lawyer 347, 358-59. 

135 AIB Group (UK) plc v Mark Redler & Co Solicitors [2014] UKSC 58 [33]. 

136 See the totemic decisions in Target Holdings Ltd. v Redferns [1996] A.C. 421; Paragon Finance [1999] 1 All 

E.R. 400; AIB Group (UK) plc v Mark Redler & Co Solicitors [2014] UKSC 58. 
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commercial trusts to be an independent vehicle. As Lord Neuberger asserted in Stack v Dowden, 

raising different considerations under a commercial trust should not attract a new set of 

principles.137 It is wrong to assume that a bright-line division could be drawn between domestic 

and commercial contexts. 138  ‘The reality is that the domestic and commercial lie on a 

continuum of factual situations’. 139  Although trust principles were first developed in the 

context of family and friendship,140 they have infiltrated and become an important part of 

commerce.141 Therefore, commercial trusts still fit into the fundamental design of trust law; 

there is no need to separate commercial trusts from trusts. 

           

4. CONCLUSION 

 

Commercial trust is a complicated and ever-evolving area of research. Few scholars have 

worked on studying the changes and challenges that the commercial use of trusts brings to trust 

law and the fundamental roles of a trust. There has also been a lack of consensus regarding 

whether a commercial trust is still a trust. 

     My paper is of great research significance because it fills the gap of legal research on this 

topic. It not only examines the key changes and challenges that the commercial use of trusts 

 
137 Stack v Dowden [2007] 2 AC 432 [107] (with regard to the issue of domestic context). 

138 See M. Yip and J. Lee, ‘“Less than straightforward people”, facts and trusts: reflections on context: Favor Easy 

Management Ltd v Wu’ [2013] The Conveyancer and Property Lawyer 431. 

139 Nicholas Hopkins, ‘The relevance of context in property law: a case for judicial restraint?’ (2011) 31(2) L.S. 

175, 177. 

140 See J. H. Langbein, ‘The Contractarian Basis of the law of Trusts’ (1995) 105 Yale L.J. 625, 632-643. 

141 The Honourable Sir A. Mason, ‘Equity’s role in the twentieth century’ (1997/8) 8 K.C.L.J. 1; S. Worthington, 

‘The Commercial Utility of the Trust Vehicle’ in D. Hayton (ed), Extending the Boundaries of Trusts and 

Similar Ring-fenced Funds (Kluwer Law International 2002) 135. 
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http://uk.practicallaw.thomsonreuters.com/Document/I0A7AA840344311E2AAF884D73864407D/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.DocLink)
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has brought to trust law, in particular to the role of a trustee, but it also answers the question of 

whether or not those changes or challenges imply that a commercial trust is not in the essence 

of a trust. 

     Based on comprehensive studies of case law, legislation, theories and literature, I argue that, 

despite the changes and challenges of a trustee’s role, the fundamental rules of trusts and the 

core duties of the trustees have been preserved; therefore, a commercial trust still complies 

with the legal design of a trust. The commercial context in which a trust arises is very different 

from that of medieval use, but many of the essential components of the modern commercial 

trust can be traced back to then. The changes or challenges of a trustee’s role are simply a 

reflection or response to the complicated uses of trusts in commercial contexts but do not 

suggest a separation of commercial trusts from trusts. If one claims a commercial trust to be an 

independent legal vehicle, one is bound to prove that the current rule of trusts is unable to 

regulate commercial trusts. In contrast, the trust law per se has continually developed to address 

issues arising in commercial contexts – although this still needs improvement. 


	ABSTRACT
	1. INTRODUCTION
	2. CHANGES AND CHALLENGES OF THE ROLE OF A TRUSTEE
	A. Who acts as the trustee and is the trustee remunerated
	B. A trustee’s rights and powers and the challenges that arise in legal practice
	C. A trustee’s liabilities and duties, and the challenges that arise for commercial trustees
	D. The trust property that trustees hold or manage
	E. Is the trustee mainly regulated by law or by trust terms

	3. WHETHER OR NOT THE CHANGES AND CHALLENGES OF THE ROLE OF A TRUSTEE SEPARATE COMMERCIAL TRUSTS FROM TRUSTS
	A. Does the delegation of a trustee’s functions contradict the fundamental role of a trustee
	B. Is a commercial trust better classified as a company
	C. Is a commercial trust better classified as a series of contracts
	D. Is trust law able to address issues arising from commercial uses of trusts

	4. CONCLUSION

