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ACQUISITIVE PRESCRIPTION OF MOVEABLE PROPERTY UNDER RUSSIAN 

LAW  
 

Anton D Rudokvas* and Andrew J M Steven** 
 
 

A. INTRODUCTION 
 
 
Recent times have seen increasing scholarly work in the area of comparative 
property law.1 Much of this has been done within Europe and  special mention must 
be given here to Books VIII and IX of the Draft Common Frame of Reference,2 on 
moveable property. To date, however, such work has given little consideration to 
Russia. The obvious reason for this is that Russian law is less accessible than the 
civil codes of major European legal systems such as France and Germany, or the 
common law in jurisdictions such as England. Little is written on it other than in 
Russian. 
 
Yet there are significant reasons for property law scholars to consider Russian 
property law. In the first place, there is a broad commonality between it and that of 
civilian property law legal systems, including Scotland. As we shall see, modern 
Russian private law owes much to the heavy influence of Pandectist legal thinking in 
the late nineteenth century. Secondly, there is a modern openness in Russia to 
developments within the civil legal tradition, as particularly evidenced by the post-
Soviet codification work. The policy choices made by legislators here and in 
subsequent amending legislation, together with the judicial decisions interpreting this 
merit study. Of course Russia has experienced significant political changes in recent 
decades not witnessed in western European countries. These have impacted on its 
property law. They add interest to the study.     
 
Clearly we cannot consider all of Russian property law in this article. Our focus is 
acquisitive prescription of moveable property. This is partly influenced by our 
expertise but is also because of a particular analytical tool which can be used, 

 
* St Petersburg State University. 
** University of Edinburgh. Andrew Steven was lead Commissioner on the Scottish 
Law Commission Report on Prescription and Title to Moveable Property, but writes 
here in a personal capacity. Both authors thank Professor Elspeth Reid, Professor 
Andrew Simpson and Professor Janet Ulph for their comments. 
1 See e.g. L van Vliet, Transfer of Movables in German, French, English and Dutch 
Law (2000); B Akkermans, The Principle of Numerus Clausus in European Property 
Law (2008); M Graziadei and L Smith (eds), Comparative Property Law: Global 
Perspectives (2017); C von Bar, Gemeineuropäisches Sachenrecht vol 1 (2015) and 
vol 2 (2019); S Demeyere, Real Obligations at the Edge of Contract and Property 
(2020) and K Rakneberg Haug, Transfer of Movables: A Comparison of the Unitary 
Approach and the Scandinavian Functional Approach (2021).  
2 C von Bar and E Clive (eds), Principles, Definitions and Model Rules of European 
Private Law: Draft Common Frame of Reference (2009) (published both in an outline 
and six-volume full edition) (“henceforth “DCFR”). 
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namely the Scottish Law Commission’s Report on Prescription and Title to Moveable 
Property (2012).3 The reason for the project which led to that report was a significant 
gap in Scottish private law. There is no clear rule of acquisitive prescription in 
relation to moveable property.4 In the Discussion Paper which preceded the Report, 
the SLC carried out a detailed review of other jurisdictions. Typically these have the 
relevant rules in their civil codes or statutes.5 The review also considered the DCFR. 
Perhaps unsurprisingly Russia did not form part of this study. If it had, it would have 
been discovered to be more typical than Scotland as Russia does have a legislative 
regime for acquisitive prescription of moveable property. The SLC’s 
recommendations take a civilian approach to the subject, something shared by 
Russia. The Scottish Government has to date not taken forward the 
recommendations. Accordingly, there is still the opportunity to learn lessons from 
other systems, in particular the practical value to the economy and society of having 
such a regime. This is a subsidiary purpose of this article.   
 
We begin by providing a short overview of private law and the court system in Russia 
before considering in some detail the rules on acquisitive prescription of moveable 
property. Among the particular subjects we examine are the nature of the possession 
needed, the requirement of good faith and the prescriptive period. We consider 
finally the question of exceptions. 
  
 

B THE PRIVATE LAW AND COURT SYSTEM OF RUSSIA IN BRIEF 
OVERVIEW 

 
 
Modern Russian private law can be traced to the nineteenth century. Although the 
Corpus Iuris Civilis of Roman law was never directly applied by the Russian Imperial 
courts, except in  Bessarabia,6 the second half of the 1800s saw intensive and 
significant borrowing of the German law of the Pandectists.7 It can therefore be said 

 
3 Scot Law Com No 228, 2012 (henceforth “SLC Report”).   
4 The Prescription and Limitation (Scotland) Act 1973 (henceforth “1973 Act”) ss 1 to 
3 deal only with land. For an overview of the current Scottish position, see Scottish 
Law Commission, Discussion Paper on Prescription and Title to Moveable Property 
(Scot Law Com Disc Paper No 144, 2010) (henceforth “SLC Discussion Paper”), 
Part 2. 
5 SLC Discussion Paper (n 4) Part 5. In England the relevant rules are in the 
Limitation Act 1980. 
6 A D Rudokvas and A A Novikov. “On the application of Byzantine law in modern 
Bessarabia” (2021) 1 Vestnik of Saint Petersburg University (Law) 205. 
7 See e.g. A D Rudokvas and A S Kartsov, “The Development of Civil Law Doctrine 
in Imperial Russia Under the Aspect of Legal Transplants (1800-1917)” in Z 
Pokrovac (ed), Rechtswissenschaft in Osteuropa. Studien zum 19 und frühen 20 
Jahrhundert Studien zur europäische Rechtsgeschichte Veröffentlichungen des Max-
Planck-Instituts für europäische Rechtsgeschichte, Band 248 (2010) 291; A D 
Rudokvas and A S Kartsov, “Der Rechtsunterricht und die juristische Ausbildung im 
kaiserlichen Russland” in Z Pokrovac (ed), Die Juristenausbildung in Osteuropa bis 
zum Ersten Weltkrieg. Studien zur europäische Rechtsgeschichte 
Veröffentlichungen des Max-Planck-Instituts für europäische Rechtsgeschichte. 
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that Russia forms part of the wider European ius commune8 and the courts 
sometimes refer to Roman law in their judgments. For example, the State Arbitration 
Court of Moscow has cited Ulpian’s famous rule: nemo plus iuris ad alium transferre 
potest, quam ipse haberet (no-one can transfer a better right than that person has).9 
 
Nowadays Russian private law is heavily statutory. The Civil Code of the Russian 
Federation,10 like the German Civil Code and other codes in that tradition, has a 
general part. It is supplemented by hundreds of statutes dealing with particular 
areas.  Mention must also be made here of the Ordinances of Plenum of the Russian 
Supreme Court. These are a comparatively unusual source of law. Although judicial, 
they contain abstract rules and operate as if they are statutory provisions. Their 
purpose is to fill gaps in statutes and to provide the correct interpretation of statutory 
provisions. They are binding on the lower courts. Decisions of the Russian 
Constitutional Court are also binding on other courts in respect of the ratio decidendi. 
The doctrine of stare decisis thus applies. Obiter dicta from that court have strong 
persuasive force.11  
 
The state courts dealing with commercial litigation are known as “arbitration courts”. 
This name is confusing because there are also non-state courts of arbitration in the 
proper sense of the word “arbitration”. Nevertheless, the tradition of calling the state 
commercial courts “arbitration courts” which became established in Soviet times 
persists. We shall refer to these as “state arbitration courts”. They can be 
distinguished from the courts of general jurisdiction.  
 
From 1992 to 2014, the Supreme State Arbitration Court of the Russian Federation 
was the highest state arbitration court. In contrast, the highest court of general 
jurisdiction was the Supreme Court of the Russian Federation. In 2014 the former 
court was abolished. The latter became the supreme court for both the courts of 
general jurisdiction and the state arbitration courts, but in principle without the 
doctrine of stare decisis, which the Supreme State Arbitration Court operated with 
from 2005 to 2014.12 The binding character of the Ordinances of the Plenum of the 
Supreme Court, however, like the previously issued Ordinances of the Plenum of the 
Supreme State Arbitration Court, remains. In relation to acquisitive prescription, the 
most important is a joint Ordinance of Plenum of the Supreme Court of the Russian 
Federation and the Plenum of the Supreme State Arbitration Court of the Russian 
Federation of 29 April 2010 No 10/22 (“About some questions arising in judicial 

 
Band 225 (2007) 273. 
8 See e.g. A D Rudokvas, “Il Diritto Romano e la Privatistica Russa” in L Vacca (ed), 
Nel Mondo del Diritto Romano. Convegno ARISTEC. Roma 10-11 Ottobre 2014 
(2017) 261. 
9 D.50.17.54. See Decision of the State Arbitration Court of Moscow of 8 December 
2017, No A40-65071/2017. 
10 Henceforth “CC RF”. 
11 See D(3)(a) and (c) below. 
12 See e.g. A D Rudokvas, “Precedente giudiziario come fonte del diritto 
nell’ordinamento giuridico della Federazione Russa” in L Vacca (ed), Casistica e 
Giurisprudenza. Convegno ARISTEC. Roma 22-23 febbraio 2013 (2014) 127.  
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practice in relation to the resolution of the disputes connected with protection of the 
right of ownership and other real rights”).13 
 
Although our focus in this article is moveable property, Russian law like Roman law 
generally formulates the rules concerning acquisitive prescription in a common 
manner for moveable and immoveable property. Therefore, some court decisions in 
relation to land will also be mentioned. Inevitably, as in other legal systems, there are 
more of these than decisions on moveable property. 
 
 

C HISTORICAL DEVELOPMENT OF ACQUISITIVE PRESCRIPTION 
 
 
(1) The Pre-Soviet period 
 
Article 533(1) of the Statute Book of the Russian Empire of 1832 provided that 
peaceful, unchallenged, continuous possession of property as owner for ten years 
conferred ownership. This and other general provisions on acquisitive prescription 
were borrowed from article 2229 of the French Civil Code of 1804. Importantly, 
however, the pre-revolutionary Russian legislator did not follow the subsequent 
provisions in that code in relation to good faith14 or most other existing European 
codifications where there were two separate regimes: (1) ordinary prescription, for 
possessors in good faith; and (2) extraordinary prescription, for possessors in bad 
faith.  

 
The absence of requirements such as good faith on the part of the possessor and 
justus titulus (a ground of transfer) led to acquisitive prescription often being used as 
an instrument of legal but malicious appropriation of the property of others. As a 
result, by the fall of the Russian Empire in 1917, it had become largely discredited.15  
 
(2) The Soviet and post-Soviet period 
 
Soviet law did not recognise acquisitive prescription but discussions periodically 
occurred about re-introducing it.16 In 1990, after an interval of more than 70 years, 
this finally happened but only in Russia.17 Soon after, with the adoption of the 

 
13 Henceforth “Ordinance No 10/22”. 
14 Code civil (1804 version) arts 2262 and 2265. 
15 See e.g. A D Rudokvas, “Labour-ownership contra abstraktes Eigentum; 
acquisitive prescription in the legal consciousness of the pre-revolutionary Russian 
peasantry” in Z Pokrovac (ed), Rechtsprechung in Osteuropa. Studien zum 19 und 
20 Jahrhundert (2012) 455 and A D Rudokvas, “The Alien: Acquisitive Prescription in 
the Judicial Practice of Imperial Russia in the XIXth Century” (2006) 8 
Rechtsgeschichte. Zeitschrift des Max-Planck-Instituts für europäische 
Rechtsgeschichte 59. 
16 See e.g. (in Russian) B B Cherepachin, “Acquisition of the Right of Ownership by 
Acquisitive Prescription” (1940) 4 Soviet State and Law 51; J K Tolstoy, The Content 
and Civil Law Protection of the Right of Ownership in the USSR (1955) 203ff and S I 
Vilnjansky, “Do We Need Acquisitive Prescription?” (1960) 3 Jurisprudence 123. 
17 See Law of Russian Soviet Federal Socialist Republic of 24 December 1990, No 
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Fundamental Principles of Civil Legislation of the USSR, it was provided for at an all-
Union level.18 The Principles were to come into force in 1992. This did not in fact 
eventuate because the USSR was dissolved in December 1991. Russia, however, 
passed legislation in 1992 bringing the Principles into effect temporarily, pending the 
passing of a new civil code. 
 
Part 1 of CC RF came into force in 1994. Article 234 of this makes provision for 
acquisitive prescription. Its drafters were influenced by the above mentioned 
doctrinal ideas of the Soviet jurists on the one hand and Roman law on the other.19 
Unfortunately the preparatory materials are not publicly available. This makes it 
difficult to determine the reasons for the policy choices made, for example as to the 
time period. What is known is that the proposals of the two champions of acquisitive 
prescription in civil law doctrine in Soviet times – Professors B B Cherepachin and J 
K Tolstoy of the then Leningrad (now St Petersburg) State University – were based 
on an economic rationale. It is better for property to be possessed and used, but the 
original dispossessed owner must be entitled to recover the property within a certain 
period of years. This enables among others the finders of property to take 
possession and acquire ownership by prescription where they believe it to be 
abandoned. Both professors were equally clear that it would be immoral to allow a 
bad faith possessor to benefit from acquisitive prescription.20 
 
In 2012 an attempt was made to revise article 234 when a second wave of post-
Soviet recodification of civil law began.21 The draft of amendments to CC RF 
provided for  major reform of both the law of obligations22  and the law of property. 
This included acquisitive prescription. We mention some of the proposed 
amendments later. But, despite the success of the recodification in general, the 
transformative plan for the law of property failed. This was mainly due to evident 
conceptual defects in parts of the draft, in particular in relation to possession and 
possessory remedies.23 There are still plans to implement these proposed reforms, 
but it is unclear whether this will happen. 

 
443-1 “On ownership in the RSFSR” art 7(3). 
18 Fundamental Principles of Civil Legislation of the USSR (1991) art 50(3). See the 
Decision of the Supreme Soviet of the USSR of 31 May 1991, No 2212-1 “About 
introduction of the Fundamental Principles of Civil Legislation of the USSR and 
republics” para 8. 
19 A D Rudokvas, “I Campi di applicazione dell’usucapione nel diritto romano e nel 
diritto civile moderno della Russia” in F M d’Ippolito (ed), Φιλία. Scritti per Gennaro 
Franciosi. IV (2007) 2337. See also (in Russian) E Suchanov, L Kofanov, “The 
Impact of Roman Law on the New Civil Code of the Russian Federation” (1999) 1 Ius 
Antiquum 13. 
20 See Cherepachin, Acquisition (n 16) paras 51-61; Tolstoy, The Content (n 16) 
paras 203ff. 
21 See e.g. A D Rudokvas, “Recodification of civil law in the Russian Federation 
under the aspect of the law of contracts” (2012) Global Legal Issues, Korea 
Legislation Research Institute 505. 
22 See e.g. A D Rudokvas, “Contract formation and non-performance in Russian civil 
law” in R Schulze and F Zoll (eds), The Law of Obligations in Europe: A New Wave 
of Codifications (2013) 153.  
23 A D Rudokvas, “Possession and Possessory Remedies in the Draft of 
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A second more limited reform attempt began in 2019 when the Ministry of Economic 
Development introduced in Parliament a draft of amendments relating specifically to 
article 234.24 While this also failed to be implemented some of its proposals were 
transplanted into further draft provisions. These were essentially to provide special 
protection for good faith acquirers of houses owned by the state or municipal 
authorities and involved amendment to several articles of CC RF, including article 
234.25 This reform was implemented and the amendments came into force on 1 
January 2020. The current version of article 234 is therefore as follows: 
 

“1. A person - a citizen or a legal entity - who is not the owner of property, but 
who in good faith, openly and continuously, possesses immoveable property 
as his own for fifteen years or other property for five years, acquires, if other 
time periods or conditions of acquisition are not provided for by this article,26 
the right of ownership of the property (acquisitive prescription). 

 
The right of ownership in respect of immoveable property and other property 
subject to state registration is not conferred on a possessor until there is 
registration of that person’s ownership following possession for the 
prescriptive period. 

 
2. Prior to the acquisition of ownership of the property by acquisitive 
prescription, a person who possesses the property as his own has the right to 
protect his possession against third parties who are not owners of the 
property and who do not have rights to possess it by virtue of other grounds 
provided by law or contract. 

 
3. A person claiming acquisitive prescription may add to the period of his 
possession the period during which the property was possessed by another 
person whose successor the person is. 
 
4. The period of acquisitive prescription for property held by a person from 
whose possession it could be claimed in accordance with articles 301 and 305 
of this Code begins from the date that a good faith acquirer begins to possess 
the property openly and in respect of immoveable property not later than the 
moment that such an acquirer registers as owner in the state register.”27 

 
Modifications to the Civil Code of Russian Federation in the Mirror of Jhering’s 
Doctrine of Possession” (2017) 4 Transformacje Prawa Prywatnego 51; A D 
Rudokvas, “L’animo possidere e l’animus possidendi come elemento del possesso” 
in L Vacca (ed), Dai giuristi ai codici. Dai codicii al giuristi (2016) 5. 
24 See V Vadimov, “The Provisions on the Acquisitive Prescription in the CC will be 
corrected” (in Russian) available at  https://legal.report/v-gk-popravjat-polozhenija-o-
priobretatelnoj-davnosti/. 
25 Federal Law of 16 December 2019 N 430-FZ “On Amendments to Part One of the 
Civil Code of the Russian Federation”. 
26 The meaning of “if other time periods or conditions of acquisition are not provided 
for by this article” is obscure. It may be that its intention is to anticipate future 
exceptions from the general rule. 
27 The apparent contradiction between article 234(1) and (4) regarding registration 

https://legal.report/v-gk-popravjat-polozhenija-o-priobretatelnoj-davnosti/
https://legal.report/v-gk-popravjat-polozhenija-o-priobretatelnoj-davnosti/
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D RULES OF ACQUISITIVE PRESCRIPTION 
 
 
(1) Introduction 
 
In this part we attempt to assess critically the main elements of acquisitive 
prescription for moveable property in Russia and in particular CC RF article 234. We 
begin with the possession that is required. 
 
(2) Possession 
 
(a) Openness 
 
The requirement of openness is a well-established feature of the possession 
demanded in civilian jurisdictions to enable prescriptive acquisition to operate. In 
relation to moveable property, Russian commentators reached the conclusion that 
prescriptive possessors, although not obliged to show others that possession is held, 
equally must not deliberately hide the property.  
 
Based on this understanding, the courts have held, under paragraph 15(4) of 
Ordinance No 10/22, that possession should be regarded as open if (a) the 
possessor does not deliberately conceal the property and (b) the ordinary measures 
taken to ensure the preservation of the property do not involve concealment. This 
legal position has been consistently adopted by the higher courts since 2010 when 
the Ordinance was made.28 This approach contrasts with that of the Constitutional 
Court of the Russian Federation which, while discussing the problem of rights in 
relation to cultural assets removed in war time, held that the possession of paintings 
stored in closed museum collections, was not “open” for the purposes of 
prescription.29 
 
Possessors, however, usually do not hide property deliberately, but do so for other 
reasons. In particular, as regards museums and galleries the reason for the storage 

 
for immoveable property and the timing of that is because contemporary Russian law 
is influenced by the Austrian (and German) concept of two ways of possessing land 
– (a) physical possession (as it is understood in Roman law) and (b) “possession by 
registration” (Tabularbesitz; Buchbesitz). See e.g. H Melzer and J Brügel, Natural-
und Tabularbesitz (1913). Hence this is sometimes known as “prescription by 
registration” (Tabularersitzung; Buchersitzung) operates instead of acquisitive 
prescription in the sense of Roman law, based on physical possession of property 
followed by registration. Cf §§ 900 and 927 BGB.  
28 See e.g. Decision of the Judicial Board for Civil Cases of the Supreme Court of the 
Russian Federation of 10 November 2015, No 32-KG15-16; Decision of the Judicial 
Board for Civil Cases of the Supreme Court of the Russian Federation of 28 July 
2015, No 41-KG15-16; Decision of the Judicial Board for Economic Disputes of the 
Supreme Court of the Russian Federation оf 28 May 2015, No 307-ES14-8189. 
29 See Decision of the Constitutional Court of the Russian Federation of 20 July 
1999, No 12-P “In a case in relation to the constitutionality of the Federal law of 15 
April 1998 on the cultural valuables moved to the USSR as a result of the Second 
World War and being in the territory of the Russian Federation” para 7. 
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of paintings in closed vaults and not in open exhibitions may be a lack of space 
rather than the desire to conceal.  
  
Ordinance No 10/22 also states, however, that “possession for the purposes of 
prescription is in good faith, if the person acquiring possession, did not know or 
should not have known about the absence of grounds for the acquisition of the right 
of ownership by him” (our emphasis). In contrast, there is no provision as to the time 
at which the possession must be open. From this it follows, according to the position 
of the higher courts, described above, that the openness of possession, which was 
present at the time of its acquisition, can be lost after the acquisition of possession.  
 
For example, Anna, the possessor, receives information that her right to possess is 
doubtful. Fearing possible vindication by the true owner, she hides the property. Her 
possession ceases to be open. This  prevents prescriptive acquisition. That result 
follows from the broad legal principle recognised in many legal systems that one 
cannot take advantage of one’s dishonest behaviour.30 Thus, what is important is not 
the concealment of the property, but the intention behind this.  
 
The SLC in its Report noted that openness is a “straightforward” requirement for 
land, but for moveables it is more difficult.31  Such property is usually kept within 
buildings. Someone possessing a valuable painting probably does not want it to be 
visible through a window in case it tempts a thief. In its reform project, the SLC 
therefore recommended that there should be no requirement that possession must 
be “open”. The DCFR takes the same approach.32 The SLC also considered whether 
deliberate concealment should prevent prescription from operating. It concluded 
against such a rule, preferring instead to rely on a general good faith test, on the 
basis that someone who is deliberately concealing the property may be regarded as 
not being in good faith.33 
 
A contrast can therefore be drawn between the Russian position where openness is 
a formal requirement, and the SLC recommendation and DCFR under which it is not. 
Nevertheless, in a case of deliberate concealment it may be suggested that the 
same result would be reached. This is because the Scottish and DCFR requirements 
for the possessor to be in good faith throughout the prescriptive period are unlikely to 
be satisfied if the possessor has specifically hidden the property. As we shall see 
below,34 however, the approach to good faith in Russia until very recently was 
different, because good faith was only required at the outset. This has changed as a 
result of rules formulated in obiter dicta by the Constitutional Court in a 2020 
decision.   
 
 
 
 

 
30 CC RF art 1(4). 
31 SLC Report (n 3) para 3.27. 
32 DCFR (n 2) VIII.-4:101. For the justification of this approach see the full edition vol 
5, 4908-4909.  
33 SLC Report (n 3) para 3.29. 
34 See D(3) below. 
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(b) Adverseness (pro suo) 
 
According to paragraph 15 of Ordinance No 10/22, possessing property as one’s 
own (pro suo) means that the possession must not be attributable to a contract with 
another person.  For this reason, article 234 cannot apply where property is 
possessed under a contract such as hire or deposit. A distinction is thus generally 
made between “possession” (including indirect possession) and “detention” (direct 
possession alieno nomine), that is to say between possessors who possess property 
“as their own” and dependent possessors who possess property “as someone 
else’s”. It follows that the delivery of the property into the temporary possession of 
another person such as someone hiring it does not interrupt prescription. The 
rationale is that those who possess property “as their own” can exercise this aspect 
of possession through another person. If there are more than two links in the chain 
from the “possessor” to the “detentor” the position is the same. 
 
In Scotland, it is equally accepted as a general rule of acquisitive prescription that 
the possession must be adverse.35 Thus the SLC has recommended in relation to 
moveable property that there must be an intention to possess as owner for 
prescription to run.36 The same approach can be found in the DCFR.37 This means 
that someone who has borrowed something cannot claim a prescriptive title. As in 
Russia, however, it would be possible for there to be prescription where the 
possessor gives the property to another to hold it for them, such as placing an item 
in a bank vault for safekeeping. Here there is continuing civil possession through the 
bank.38 It can be seen that on adverseness Russian law and the SLC’s 
recommendations are effectively the same, drawing on a common Roman 
background.  
 
(c) Period of possession   
 
This is five years.39 Prior to being amended in 2020, however, article 234(4) provided 
that the prescriptive clock could only start running after the expiry of the limitation 
period for vindication of the property by the owner.40 This requirement was removed 
by the amendment. Unfortunately no transitional rules were provided but it is 
generally accepted that the law as amended will only apply to possession following 
the date of amendment. The previous law therefore will be discussed briefly.   
 

 
35 In relation to land, see C Anderson, “Unilateral permission and prescriptive 
acquisition: a Scottish perspective” (2020) 40 Legal Studies 477. 
36 SLC Report (n 3) para 3.31. 
37 DCFR (n 2) VIII.-4:101(2)(a). See the full edition vol 5, 4895-4896. 
38 SLC Report (n 3) para 3.27.  
39 CC RF art 234(1). For land it is 15 years, which is longer than the Scottish ten-
year period under the 1973 Act s 1. 
40 The policy reason for this was probably the idea in Soviet times of allowing the 
state to acquire the property on the expiry of the limitation period but before 
acquisitive prescription could operate, on the basis that the item had effectively 
become res nullius. But there is no longer a state right to abandoned moveable 
property. 
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The general limitation period for vindication is three years.41 The clock starts running 
from the day the owner knew or should have known (a) that the property is in the 
hands of another person without a legal ground and (b) against whom action can be 
taken to recover the property.42 Without knowledge of both of these, the limitation 
period fails to start. Nevertheless, CC RF article 196(2) provides that the period will 
always expire ten years after the interference with the right protected by the 
vindication action.  
 
An example assists. Imagine that Anna loses possession of her ring. She learns that 
it is now in the possession of David. He bought it in good faith from a friend who had 
found it. The limitation period will start to run and expire three years later if Anna fails 
to vindicate the ring from David. Only then does the acquisitive prescription clock 
start running. Five years later he will become owner. This means eight years of 
possession in total are required (the three years of the limitation period for 
vindication and the five years for acquisitive prescription).  
 
The situation, however, is different if Anna never knew who has possession of the 
ring. The limitation period would now expire ten years after her involuntary 
dispossession. Only then would the prescriptive clock start running. David would now 
require 15 years of prescriptive possession to become the owner (the ten years for 
the limitation period for vindication and the five years for acquisitive prescription).  
 
This curious combination of the limitation period for vindication with the period for 
acquisitive prescription can also be found in the laws of the former Soviet countries 
which followed the Model Civil Code of the Commonwealth of Independent States 
when drafting their civil codes.43 As noted above, in the amended Russian law it is 
removed. The prescriptive clock starts running from the time of acquisition of 
possession. This is what the SLC recommends for Scotland,44 along with the repeal 
of the rule whereby ownership of moveable property may be lost by negative 
prescription.45 
 
The ordinary five-year period of acquisitive prescription is strikingly shorter than the 
20-year period recommended by the SLC.46 It contrasted moveable property with 
land. With land the owner will always know where it is. In contrast, the location of an 
item of moveable property may be unknown. It argued that this suggests a longer 
period for such property, although the result of this would mean that prescription 
would have no relevance to goods with a relatively short life.47 
 

 
41 CC RF art 196(1). 
42 CC RF art 200(1). 
43 See Civil Code of the Republic of Belarus art 235(4); Civil Code of the Kyrgyz 
Republic art 265(4); Civil Code of the Republic of Tajikistan art 258(4). On the 
importance in general of the model legislation of CIS for its member states see e.g. A 
D Rudokvas, “About the model law for the CIS member states ‘On fiduciary 
management of property and trust’” (2021) 27 Trusts & Trustees 36 at 36-37. 
44 See draft Prescription and Title to Moveable Property (Scotland) Bill s 1(1). 
45 SLC Report (n 3) paras 3.35-3.41. 
46 SLC Report (n 3) para 3.12. 
47 SLC Report (n 3) para 3.13. 



11 
 

The SLC erred on the cautious side because it anticipated that the shorter the period 
the more divisive it would be.48 In Russia the much briefer five-year period has been 
uncontroversial, but it must be remembered that until recently additional time was 
also needed.     
 
A factor which significantly influenced the SLC was the question of cultural objects. 
Its view was that a short period would not be appropriate for such property. A 
possibility would be to have two different time periods: one for ordinary assets and 
another for cultural objects. This is the approach of the DCFR. It has a ten-year 
period for the former and a 30-year period for the latter.49 The problem, however, is 
how “cultural objects” are to be defined. The definition used by the DCFR is that in 
the Directive on the Return of Cultural Objects Unlawfully Removed from the 
Territory of a Member State.50 It is long and subjective. The SLC’s consultees were 
unenthusiastic about this.51 It concluded that it was preferable to avoid such 
definitional difficulties, by having a relatively long period, hence the recommendation 
of 20 years. 
  
Until recent times article 43(3) of the Law of the Russian Federation of 15 April 
199352 provided a special rule for cultural valuables according to which a natural or 
legal person who is not the owner of such property but, who in good faith and openly 
possesses it as his own for at least 20 years, acquires ownership of it. “Cultural 
valuables” were defined for these purposes in article 5 of this Law as “movable 
objects of the material world, regardless of the time of their creation, that have 
historical, artistic, scientific or cultural significance”. We are unaware of any court 
decisions in which this article was applied. In 2018 it was repealed.53 Unfortunately, 
the policy reasons for this are unclear because the background papers have not 
been published. We would speculate that there was a desire to have CC RF art 234 
as the single rule on acquisitive prescription. The repeal means that Russian law 
now takes the same approach as the SLC recommendations in not having a special 
rule for cultural property.  
 
 

 
48 E.g. in the context of land see A Wightman, The Poor Had No Lawyers: Who 
Owns Scotland (And How They Got It) (2010) 251-252: “Lawyers are fond of their 
metaphors and the ones deployed in relation to prescription are particularly 
revealing. They talk about prescription as the means by which possession ripens and 
matures into ownership and of how it is a cure for a defective title as if it is some fine 
wine or maybe even a Swiss cheese. Funnily enough, they have never seemed to 
call it what [it] actually is – legalised theft.” 
49 DCFR (n 2) VIII.-4:101 and 4:102. For commentary see the full edition vol 5, 4938-
4948. 
50 93/7/EEC now replaced by Directive 2014/60/EU of the same name.  
51 E.g. museums commented that the definition was “out of step with contemporary 
museum practice.” See SLC Report (n 3) para 3.18. 
52 No 4804-1 (“About export and import of cultural valuables”). 
53 Article 1 of the Law of the Russian Federation No 435-FZ of 28 December 2017 
(“On Amendments to Certain Legislative Acts of the Russian Federation in Connection 
with the Improvement of Public Administration in the Areas of Export and Import of 
Cultural Valuables and Archival Affairs”). 
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(d) Interruption 
 
Prescriptive possession must in principle be continuous. Nevertheless, if the 
possessor is involuntarily dispossessed and makes a successful claim for recovery 
of the property the temporary loss of possession is not considered to interrupt 
prescription.54 
 
It is important here to understand what is meant by “possession” in relation to a 
specific item. Neither statute nor case law provides a definition. Authoritative 
commentaries must therefore be considered. As stated in the preparatory materials 
for the Draft Civil Code of the Russian Empire (which failed to be implemented 
because of the 1917 Revolution), in applying a single concept of possession equally 
to moveable and immoveable property, it is recognised that: 
 

“Although possession is not exactly the same in relation to each of these 
types  of property, because moveable property is more accessible to physical 
holding, while land can be in the power of man not by physical touch, but in 
the sense of the possibility of being in control of the way in which it is used. 
This difference, however, is not definitive because, in relation to many 
moveables, physical holding, due to their volume or mobility, is also 
impossible (for example, ships, birds, fish, wild animals in menageries, etc.)”55 

 
Defining the acquisition of possession as “property coming under the control of a 
person in conjunction with the intention to possess property for himself,” the authors 
of this Draft Civil Code stated:  
 

“...this definition does not require physical connection, i.e. the proximity of the 
person to the property, as this would be erroneous and would not correspond 
to many phenomena in practical life, in which possession undoubtedly exists 
without any physical contact of the person with the property.  The power of a 
person over property can be manifested directly and through the actions of 
other persons, and even without any extraneous actions, by recognition of it 
by third parties.”56  

 
Since such third party recognition of a thing “as someone’s own” implies the 
appearance of ownership on the part of the possessor, this visibility is lost only by 
those actions which would lead to the loss of ownership if the possessor actually was 
the owner, such as selling it.57 
 

 
54 Ordinance No 10/22 para 15(5). 
55 I M Tutrumov and A L Saatscian (eds), Civil Code of the Russian Empire. The 
draft of the Editorial Commission established by the order of His Highness for the 
drafting of the Civil Code (with explanations extracted from the works of the Editorial 
Commission). Book 3. Law of Property (2008) 229 (in Russian). 
56 Ibid at 231. 
57 Ibid at 239-240. 
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For Scotland, possession must also be continuous.58  A period while possession is 
held through another (known as civil possession) is permissible.59 In relation to a 
temporary interruption where the possessor is involuntarily dispossessed, the SLC’s 
initial view was this should stop prescription.60 Following consultation, however, it 
changed its mind and recommended a rule based on the DCFR.61 The interruption 
would not have any effect if the loss of possession was for less than a year, or 
proceedings which lead to recovery are raised within that period of one year.62 This 
contrasts with Russia where there is no time limit which applies in these 
circumstances. Rather, the claim of the prescriptive possessor for the recovery of the 
property is subject to the general period of limitation of actions. This is three years 
according to the ‘subjective’ system or ten years according to the ‘objective’ system 
of its calculation mentioned above.63 Therefore Russian law is considerably more 
generous to the prescriptive possessor in respect of such interruptions. 
 
(e) Possession and successors (accessio possessionis) 
 
Under paragraph 15 of Ordinance No 10/22, there is no interruption of  possession if 
the new possessor of the property is (a) a universal successor or (b) a singular 
successor of the initial possessor. Prior to the Ordinance being issued,  article 234(3) 
was commonly misinterpreted by the courts and scholars to allow possession to be 
continued only by universal successors. On that view, where there is repeated 
transfer of the property by possessors who are singular successors, the prescriptive 
clock stops and the acquisition period for each of the new possessors must begin 
anew. This means that even after many decades, ownership is not acquired. 
Certainty of trade is jeopardised. In practice, however, even following the Ordinance, 
article 234(3) is still applied by the courts almost exclusively in cases of universal 
succession. In Scotland, both for land and under the SLC’s recommendations for 
moveable property, possession through successors (either singular or universal) 
counts, with the DCFR being to the same effect.64 This is another example of 
Russian law taking a familiar approach to that in other legal systems.  
 
(3) Good faith 
 
(a) Acquirers, possessors and subsequent bad faith  
 
Until recently, the concepts of “good faith acquirer” and “good faith possessor” in 
Russia were considered as identical to that in Roman law, in  that in order to be 
considered a good faith possessor, it was sufficient to acquire in good faith: mala 
fides superveniens non nocet (supervening bad faith does not prevent acquisitive 
prescription). There is also modern statutory support for this approach in land 

 
58 See SLC Report (n 3) para 3.30. For land see 1973 Act s 1(1). 
59 SLC Report (n 3) para 3.27. 
60

  SLC Discussion Paper (n 3) para 7.25.  
61 DCFR (n 2) VIII.-4:103. 
62 SLC Report (n 3) para 3.30. 
63 See D(1)(c) above. 
64 1973 Act s 1(1); SLC Report (n 3) para 3.32. See DCFR VIII.-4.206. For 
commentary see the full edition vol 5, 5001-5013. 



14 
 

registration law.65 Under it, a claim under article 234(2), like the actio Publiciana in 
Roman law, only protects a prescriptive possessor who is in good faith. In this 
regard, the medieval lawyers in the West pointed out the categorical incompatibility 
of this rule with the Canon law principle that good faith possessors become 
possessors in bad faith, if they subsequently learn of the illegality of their 
possession.66  
 
In 2020, however, the Сonstitutional Сourt in obiter dicta reached the opposite view 
and applied the rule mala fides superveniens nocet (supervening bad faith prevents 
acquisitive prescription).67 This was probably because this approach had many 
proponents in contemporary legal scholarship.68 Although obiter dicta are necessarily 
non-binding, it may be expected that in any future case which precisely turns on the 
issue they would be followed. 
 
The SLC recommended that the possessor must be in good faith both at the moment 
of acquisition of possession and throughout the prescriptive period. Its Report states, 
however, that there is no clearly correct answer to the question.69 Thus it may be 
argued that a possessor on learning that the property is stolen comes under a moral 
obligation to return it to its owner. Yet not all moral obligations give rise to legal ones. 
If the possessor paid a fair price and was in good faith at the moment of acquisition, 
it may seem unjustifiable for them not to benefit from acquisitive prescription. The 
SLC, however, noted that a person who takes possession of stolen goods in good 
faith and who subsequently discovers that these are stolen but does not return them 
is guilty of the crime of reset. It recommended that such knowledge might be either 
actual or constructive. For example, where the theft of the goods is widely reported 
in the media the possessor should be taken to know about it.70   
 
Like the SLC, the DCFR favours good faith throughout the prescriptive period.71 This 
approach is the same as that in medieval Canon law noted earlier, which tried to 

 
65 Thus CC RF art 8.1 para 6.3 provides: “The acquirer of immoveable property, who 
relied on the data of the state register when acquiring it, is recognized as being in good 
faith (arts 234 and 302) until it is proved in court that he knew or should have known 
about the absence of the right to alienate this property of the person from whom the 
rights to it were transferred to him”. As can be seen, art 234 is expressly mentioned.  
66 R Feenstra, “Action Publicienne et preuve de la propriety, principalement d’apres 
quelques romanistes du Moyen Age” in Mélanges Philippe Meylan. Recueil de 
travaux publiés par la Faculté de droit. Vol I Droit Romain (1963) 108. 
67

 Decision of the Constitutional Court of the Russian Federation of 26 November 
2020, N 48-P “In the case of checking the constitutionality of art 234(1) of the Civil 
Code of the Russian Federation on the complaint of citizen V V Volkov” para 3.1. 
68 See e.g. (in Russian) J A Tarasenko, “General doctrine of the real rights, property 
and the right of ownership” in V A Belov (ed), Civil law: actual problems of theory and 
practice (2007) 517 and D O Tuzov, Restitution in case of invalidity of a transaction 
and protection of a bona fide acquirer in Russian civil law (2007) 171 fn 1 and 173 . 
69 SLC Report (n 3) para 3.9. 
70 SLC Report (n 3) para 3.11. 
71 DCFR (n 3) VIII.-4:101(1)(a). For discussion see the full edition vol 5, 4898 and 
4920-4929. 
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eliminate conflict between law and moral justice.72 The result, however, is to make 
title to moveable property less certain because of the possibility of subsequent bad 
faith preventing acquisitive prescription. Medieval courts therefore increasingly 
ignored it in order to promote trade and to provide certainty.73 This in turn influenced 
the French Civil Code,74 although the German Civil Code has persevered with the 
Canon law approach.75 On the other hand, while the Roman law approach, which 
held sway until recent times in Russia, operates at the expense of the owner who 
loses out to a possessor who is in bad faith. 
 
(b) Presumption of good faith  
 
Until 2015 the Russian courts required the possessor to prove good faith because of 
paragraph 38(1) of Ordinance No 10/22. This provision, however, has now been 
superseded by a subsequent Ordinance.76 As a result, the presumption that the 
acquirer is in good faith  at the time of entering into possession now comes from CC 
RF articles 10(5) and 461(1). The latter provision deals with eviction. It provides that 
in the event of vindication of the property from a person who has bought property 
(and, in general, the defender in a vindication action possesses on the basis of a 
transaction with a third party who turned out to be without title or unauthorised to 
transfer the property), the seller must be made a party to the action.77 That party also 
bears the burden of proving the bad faith of the defender (the buyer). By proving this 
the seller can avoid liability for the buyer’s losses in respect of the recovery by a third 
party. It follows that in the legislator’s view the good faith of the acquirer should be 
presumed. Russian law now is mirrored by the DCFR which presumes that the 
possessor is in good faith.78 It takes that approach in the interests of legal certainty 
and because the longer the time since possession as initially acquired the more 
difficult it is to bring evidence of the circumstances.79 In contrast, the SLC did not 
recommend any presumption in relation to the good faith of the possessor, 
something which we now think merits reconsideration.  
 

 
72 U Wolter, Ius Canonicum in Iure Civili: Studien zur Rechtsquellen in der neueren 
Privatrechtsgeschichte (1975) s 103 ff. 
73 R H Helmholz, “Legal Formalism, Substantive Policy and the Creation of a Canon 
Law of Prescription” in W Krawietz, N MacCormick and G H von Wright (eds), 
Prescriptive Formality and Normative Rationality in Modern Legal Systems: 
Festschrift for Robert S Summers (1994) 274. 
74 Code civil art 2275 (formerly art 2268). 
75 § 937(2) BGB. 
76 Ordinance of Plenum of the Supreme Court of the Russian Federation No 25 of 23 
June 2015 (“On application by the courts of certain provisions of Part 1 of the Civil 
Code of the Russian Federation”) para 133. See also the presumption of good faith 
in relation to acquirers of registered land in CC RF art 8.1 para 6.3 mentioned also at 
D(3)(a) above and the Decision of the Constitutional Court of the Russian Federation 
of 13 July 2021, N 35-П “In the case of checking the constitutionality of art 302(1) of 
the Civil Code of the Russian Federation on the complaint of citizen E V Mokeev” 
para 3.3.  
77 CC RF art 462. 
78 DCFR (n 3) VIII.-4:101(2)(b). 
79 DCFR full edition (n 3) vol 5, 4899. 



16 
 

(c) Objective or subjective good faith and justus titulus 
 
We turn now to the nature of the good faith and whether there is a need for the 
possession to be based on a legal ground (justus titulus). Russian law does not 
require justus titulus for acquisitive prescription.  
 
Article 234 does not define “good faith”, but the definition in CC RF article 302 may 
be considered applicable here too.80 It provides that an acquirer in good faith is a 
person who at the moment of acquisition did not know and could not have known 
that the property was being acquired from a non-owner or unauthorised transferor. 
On a literal reading, objective good faith is therefore necessary. Such an approach is 
supported by paragraph 15(3) of Ordinance No 10/22. It provides that prescriptive 
possession is in good faith if the relevant person at the time of acquiring possession 
did not know and should not have known about the absence of the basis for that 
person becoming owner.  
 
Considering, however, that the requirement of objective good faith in many cases 
becomes a barrier to acquisitive prescription,81 most legal opinion now favours 
subjective good faith in order for prescription to apply more widely. Possessors will 
be in good faith if, at the moment of acquisition of possession, they honestly believed 
that they did not infringe any person’s rights, even if they knew or should have known 
that ownership was not acquired at that time.82 This view has judicial support and 
permits, for example, acquisition of possession on the basis of an agreement which 
has not been completed. In the words of one court ruling on article 234:  
 

“…this provision provides for the possibility of legalisation of rights to property 
and its return to civil circulation in cases where the transfer of ownership from 
the owner, who actually refused the thing or lost interest in it, for some reason 
did not take place, but on condition of long-term, open, continuous possession 
in good faith.83  

 

 
80 Of course if ownership is acquired immediately under article 302 then article 234 
will be inapplicable. 
81 See e.g. Federal State Arbitration Court of the North-Western District of 20 July 
2012, N A21-3300/2011. 
82 See Decision of the Constitutional Court of the Russian Federation of 26 
November 2020, N 48-П “In the case of checking the constitutionality of art 234(1) of 
the Civil Code of the Russian Federation on the complaint of citizen V V Volkov” at 
para 3.1. For the doctrinal base of this legal position see e.g. the following work by 
the former Russian Minister of Justice and current Plenipotentiary Representative of 
the President of the Russian Federation to the Constitutional Court of the Russian 
Federation: (in Russian) A V Konovalov, Possession and Protection of Possession 
(2001) 40–41. 
83 Decision of the Judicial Board on Civil Cases of the Supreme Court of the Russian 
Federation of 28 July 2015, N 41-KG15-16; compare Decision of the Judicial Board 
on Civil Cases of the Supreme Court of the Russian Federation of 27 January 2015, 
N 127-KG14-9. 
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In the Constitutional Court decision of 2020 mentioned above,84 an even more 
generous approach to acquirers was taken. Possessors can be in good faith, despite 
the fact that at the moment of acquisition they know that they are not acquiring 
ownership. An example from a 2020 decision of the Supreme Court, albeit in relation 
to land, is where the contract of purchase is not in writing meaning that ownership 
cannot transfer. Even although the purchaser knows this, that person can still be 
regarded as being in good faith for the purposes of acquisitive prescription.85 A 
moveables example would be the following. A painting owned privately in the non-
state part of the museum collection of the Russian Federation is sold to someone 
before 3 July 2016 without obtaining the necessary statutory consents86 for the sale. 
Even if the purchaser knows the requirement for these, under the new Constitutional 
Court approach that person would still be regarded as being in good faith. On the 
other hand there clearly is bad faith where property is simply seized by someone.87 
The overall result, however, is a dilution of the good faith requirement. 
 
The SLC was persuaded by the approach taken by the DCFR that a justus titulus 
should not be required because “it would exclude too many situations from the scope 
of acquisition by continuous possession”.88 Another argument against having such a 
requirement is that possessors may well not have any written evidence as to how 
possession was acquired.89 The SLC therefore recommended that there should be a 
requirement of objective good faith.90 In other words, the possessor must not have 
acted negligently. An example provided is of a distinctive nineteenth century painting 

 
84 See D(3)(a) above. Gadis Gadgiev, a Constitutional Court judge, has expressed 
the opinion extra-judicially that the court’s approach should be applied only where 
the state or a municipality is the owner and a private individual is the prescriptive 
possessor. See (in Russian) G Gadgiev and A Reviakin, “Comments on the Decision 
of the Constitutional Court of the Russian Federation of 26 November 2020, No 48-
P” available at 
https://zakon.ru/blog/2020/12/22/kommentarii_k_postanovleniyu_ks_rf_ot_26_noyab
rya_2020_g__48-p.  But this restrictive interpretation is not justified by a literal 
reading of the decision and therefore it is unlikely to be followed. 
85 Supreme Court Decision No 4 KG20-16, 2 June 2020. 
86 Articles 12 of the Federal Law “On the Museum Fund of the Russian Federation 
and Museums in the Russian Federation” of 26 May 1996 N 54-FZ. Before the  
amendment by the Federal Law of 3 July 2016 N 357-FZ, the lack of consents 
resulted in title not being transferred. Under the previous version of art 10(4) of the  
Law registration of the transaction in the State catalogue of the Museum Fund was 
required for the transfer of title. After the amendment the only possible consequence 
for not obtaining the consents was a right of compulsory acquisition by the State due 
to breach of the pre-emptive right of purchase reserved for it under article 25 of the 
Law. See further (in Russian): M M Monastyrev “Movable Objects of Cultural 
Heritage: Specifics of Legislative Regulation” (2015) 6 Modern Law 66. 
87 Decision of the Constitutional Court of the Russian Federation of 11 February 
2021 N 186-O “On the refusal to accept for consideration the complaint of the citizen 
Afanasyev Vladimir Ivanovich on the breach of his constitutional rights by the first 
part of article 234(1) of the Civil Code of the Russian Federation”, para 2.2. 
88 DCFR (n 2) at 4907. 
89 SLC Report (n 3) para 3.2. 
90 SLC Report (n 3) paras 3.4-3.6. 

https://zakon.ru/blog/2020/12/22/kommentarii_k_postanovleniyu_ks_rf_ot_26_noyabrya_2020_g__48-p
https://zakon.ru/blog/2020/12/22/kommentarii_k_postanovleniyu_ks_rf_ot_26_noyabrya_2020_g__48-p
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of a hill near a particular town. It is stolen. The theft is reported widely in local media. 
Someone buying it in the town shortly afterwards is likely to be regarded as negligent 
for not being aware that it is stolen. The level of “due diligence” expected of an 
acquirer would depend on the property in question. Thus more would be required 
when an “old master” painting is being acquired for a substantial sum than for the 
purchase of a second-hand bicycle.   
 
There is thus a striking difference between the Russian and Scottish approaches, 
particularly following the 2020 decision of the Constitutional Court. The SLC 
considered that fairly onerous requirements of good faith should be demanded of the 
acquirer. In contrast, Russia has moved towards very limited good faith rules with the 
policy imperative of allowing acquisitive prescription to be achieved more easily. 
 
(4) Extraordinary acquisitive prescription (without good faith) 
 
The 2012 draft of modifications of the existing provisions of CC RF on acquisitive 
prescription goes even further than the Constitutional Court in 2020 in  relation to 
downgrading the need for good faith. It removes it completely. This was proposed on 
the basis that it would allow ownership to be acquired by prescription where property 
has been lent to or deposited with someone and the owner does not attempt to 
recover it at the end of the contractual period. Some commentators have argued that 
this is possible under the existing law on the basis that the possessor possesses in 
good faith believing that the property has been abandoned and is ownerless, when in 
fact this is not actually the case. There has been some support for this approach 
from the courts, but it is controversial.91 In Scotland, such an argument is 
unsustainable because abandoned property does not become ownerless but falls to 
the Crown.92 
 
We saw above that the SLC recommended a rule requiring 20 years of possession, 
with the possessor requiring to be in good faith and without negligence.93 This rule, 
however, does not assist a holder of property who knows that it is owned by 
someone else, but can no longer trace that person. Holders are at risk of a claim if 
they dispose of the property and the owner then reappears. The SLC therefore 
recommended that where property has been deposited with or lent to another person 
and fifty years pass without any contact from the owner, the holder can acquire 
ownership, if having exercised reasonable diligence, it is not possible to contact the 
owner.94 The rule addresses a specific problem raised as long ago as the 1970s 
namely that museums and galleries cannot safely dispose of items because of lack 
of certainty of title. As a result of storage limitations, this acts as a bar on acquiring 
new things for their collections.95 The rule is designed so as also to protect the rights 

 
91 For more details see (in Russian) A D Rudokvas, Controversial Issues of 
Acquisitive Prescription (2011) 151-159.  
92 See SLC Report (n 3) chapter 5. The SLC recommends, however, that this rule is 
abolished and that abandoned property becomes ownerless. 
93 See D(2) and (3) above. 
94 SLC Report (n 3) chapter 4. 
95 See generally J Ulph, “Frozen in Time: Orphans and Uncollected Objects in 
Museum Collections” (2017) 24 International Journal of Cultural Property 3. As a 
result of Professor Ulph’s efforts, the Law Commission for England and Wales has 
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of owners. They should be able to lend items secure in the knowledge that they can 
get them back. The rule thus requires a long period of holding and lack of contact 
from the owner – at least 50 years  - and an inability to contact the owner after this 
period using reasonable diligence. 
 
There is thus a contrast with Russia and its single rule of acquisitive prescription with 
the need for good faith, but with proposals to abolish that requirement. Our view is 
that the SLC approach of two rules is a more balanced one. It is broadly mirrored by 
the DCFR which has a second thirty-year period for possessors who are not in good 
faith, but excluding thieves.96 We saw above that in imperial times when Russia had 
no requirement of good faith prescription became discredited. Therefore Russian law 
reformers would do well to consider what is proposed in Scotland.   
 
(5) Legal position of the prescriptive possessor 
 
While Russian law does not have specific possessory remedies, paragraph 17 of 
Ordinance No 10/22 provides:  
 

“By virtue of CC RF article 234(2) before a property right is acquired by 
prescription, a person who possesses property as his own has the right to 
protect his possession against third parties who are not the owners of the 
property, or who have no rights to possess it by virtue of other grounds 
provided by law or contract. Therefore, the prescriptive possessor has the 
right to protection of the possession under rules in CC RF articles 301 and 
304. 

 
When considering a claim for the recovery of property from illegal possession 
by someone else, presented by the prescriptive possessor, the provisions  of 
CC RF article 302 are also subject to application if there is a  corresponding 
objection from the defender.”97 

 
Thus, the claim of a prescriptive possessor under article 234(2) is effectively the 
reincarnation of the actio in rem Publiciana of Roman law. Depending on the 
circumstances, it will be the rei vindicatio98 or actio negatoria.99 In the words of a 
Roman jurist: “Everything that we have said of vindication applies to the actio 
Publiciana”.100 Thus, prescriptive possessors have much the same legal protection 
as if they are already owners because the acquisitive prescription period has 
expired. But this protection is effective against all third parties except the true owner 
of the disputed item and those who derive possession from that person. 
 

 
announced a project on this subject as there are similar difficulties in these 
jurisdictions. See https://www.lawcom.gov.uk/project/museum-collections/.  
96 DCFR VIII.-4:101(1)(b) and (3). For commentary see full edition vol 5, 4902-4903. 
97 This qualification of article 234 by the Ordinance is evidently borrowed from § 1007 
BGB. See also DCFR VIII.-6:301. 
98 CC RF art 301. 
99 CC RF art 304. See A D Rudokvas, Azione Publiciana nel diritto civile russo 
vigente (2007) 2 Studia Universitatis Babes-Bolyai, Series “Iurisprudentia” 211. 
100 D.6.2.1.8. 

https://www.lawcom.gov.uk/project/museum-collections/
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At the same time, since good faith, continuity and openness of possession are 
assumed until proven otherwise and justus titulus is not a requirement for acquisitive 
prescription, the pursuer need only prove the facts of (a) that person’s own 
possession in the past and (b) finding the property in the possession of the defender. 
The coincidence of the scope of the rei vindicatio and actio negatoria on the one 
hand, and of the claim for protecting prescriptive possession under article 234(2) on 
the other makes them interchangeable for pursuers who are not confident that they 
are able to prove their right of ownership by means of the former. 
 
Alongside the right to protection by the quasi rei vindicatio and quasi actio negatoria, 
by virtue of article 234(2), as explained by paragraph 17 of Ordinance No 10/22 
(quoted above), the prescriptive possessor by law is granted the authority to extract 
the fruits and income arising from the property. Where the owner vindicates the 
property under article 303, the prescriptive possessor as a defender is not obliged to 
return or reimburse the fruits and revenues that were received prior to the owner 
raising the action. Paragraph 15 of Ordinance No 10/22,101 which under reference to  
article 234(3) provides that an interruption of prescriptive possession does not occur 
if the new possessor of property is the singular or universal successor of the 
previous possessor unambiguously provides that prescriptive possession is 
perceived as a real right sui generis. Otherwise, it is not necessary to refer to 
succession. It was perceived similarly by Roman lawyers, who assimilated 
prescriptive possession to possession under a usufruct.102 
 
The SLC did not recommend that a vindicatory action should be available to a 
prescriptive possessor. Such a person, however, would be able to rely on the 
ordinary possessory remedy of spuilzie.103 The requirements of this action are that 
pursuers can show (1) that possession was held by them; and (2) that they were 
dispossessed without their consent. It follows that Russian prescriptive possessors 
are more strongly protected. The actio in rem Publiciana allows recovery of 
possession from parties beyond the person responsible for the dispossession. 
However, if the Draft of Modifications of the Law of Property of the CC RF of 2012 
were to be implemented only a possessory remedy would be available although the 
policy reasons for this are unclear.104 
 
(6) Title acquired 
 
The dominant view is that only ownership can be acquired by acquisitive prescription 
and that the title acquired is original. This is what is stated in the Draft of 
Modifications of the Law of Property of the CC RF of 2012.105 A similar approach 
was taken by the SLC. Its recommendations are limited to ownership. In Scotland, 

 
101 See D(2)(e) above. 
102 E.g. Gaius, Inst II.92: “But what is established regarding a usufructuary applies 
also to the possessor in good faith”. 
103 K G C Reid, The Law of Property in Scotland (1996) paras 161-166. 
104 See further Rudokvas, “Possession and Possessory Remedies” (n 23). 
105 It is not universally accepted. By analogy with CC RF art 236 (a right of ownership 
of property is not lost where it is renounced until the right of ownership in the 
property is acquired by another person) some take the view that a derivative title is 
acquired. 
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subordinate real rights over moveables are far less common than in respect of 
land.106 There is no demand for acquisitive prescription to be available for them. 
 
Despite the title being regarded as original, the prevailing view is that the rights of 
third parties in respect of the property are terminated only if the acquirer at the 
moment of acquisition of possession did not know about them.107 This approach is 
similar to the DCFR where the rights will be extinguished unless the possessor 
knows or can reasonably be expected to know of their existence.108 The SLC did not 
make a recommendation on this subject because of the rarity of subordinate real 
rights over moveable property. By analogy with the position for land such rights 
would continue to exist.109 The Russian approach here is more subtle and arguably 
preferable given its protection of the innocent acquirer.  
 
(7) Exclusions 
 
Under Russian law all corporeal moveable property that may be privately owned can 
be the subject of acquisitive prescription. There are no exceptions and we are 
unaware of a call for any. While in theory treasure is not exempted from acquisitive 
prescription rules, these will normally not apply because separate special rules 
exist.110 For example, CC RF article 233(2) provides that in the event of the 
discovery of treasure which has cultural value, the state is entitled to the asset and it 
must be handed over. Nevertheless, as a result of CC RF article 225(2) acquisitive 
prescription could apply if for example the discovery is not declared and the finder’s 
heirs subsequently acquire possession without being aware of the asset’s 
provenance. In contrast, the SLC recommended that treasure trove should be 
reserved to the Crown (the state) as in the current law.111  
 
When the Scottish Government consulted on the SLC recommendations several 
consultees argued strongly that there also needed to be an exception for property 
looted by the Nazis in the holocaust. The sensitivity of this subject has led to the 
Scottish Government being unwilling to take forward the recommendations in the 
form set out in the Report. The SLC did not make any exception in respect of such 
looted property because (a) no consultee raised this in response to its Discussion 
Paper; and (b) none of the other countries which it considered had special rules for 
such property. Neither does the DCFR. But since the publication of its report the 
Holocaust Expropriated Art Recovery Act 2016 has been passed in the USA. It 
seems to us that the answer here to these very sensitive issues lies in specific 
legislation, as Phillip Hellwege has cogently argued.112  

 
106 Moveable property may be burdened a proper liferent (usufruct) but this is rare. It 
may also be encumbered by a security right, but acquisitive prescription of security 
rights is essentially unknown. 
107 This is by analogy with the rules on good faith acquisition. Compare CC RF art 
352. 
108 DCFR (n 3) VIII.-4:301(2). For commentary, see full edition vol 5, 5014-5015.  
109 G L Gretton and K G C Reid, Conveyancing (5th edn, 2018) para 8-32. 
110 CC RF arts 225(2) and 233. 
111 See SLC Report (n 3) paras 3.1-3.2. 
112 P Hellwege, “Precluding the Statute of Limitations? How to Deal with Nazi-Looted 
Art after Cornelius Gurlitt” (2016) 22 Southwestern Journal of International Law 105 
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E. CONCLUSION 
 

In this article we have sought to analyse the Russian law of acquisitive prescription 
in relation to moveable property set out in CC RF art 234 and elsewhere primarily by 
comparing it with the recommendations of the SLC. Unsurprisingly, the Roman law 
influence, albeit received at different times, has resulted in a number of 
commonalties. These include the need for the possession to be adverse and the 
possibility of it being completed by successors.  
 

There are nevertheless some striking differences. The prescriptive period in Russia 
is five years, whereas that recommended by the SLC for ordinary prescription is four 
times that length. Until recently Russian law only required the possessor to be in 
good faith at the moment of acquiring possession, but now the Constitutional Court 
has controversially overruled this doctrine by adopting the same approach as under 
the SLC’s recommendations. Thus subsequent bad faith would prevent prescription 
from running. In contrast, in the same judgment it reduced the requirements for good 
faith when possession is acquired. Moreover, there are also proposals to remove 
entirely the good faith requirement by legislation. The SLC has taken a different 
approach, recommending that there should be a second rule whereby title can be 
acquired after fifty years if the possessor knows that the property belongs to another 
but that person cannot be traced. We would commend it to legislators in Russia. The 
ongoing development of this legal area in Russia more generally is something which 
we believe deserves the attention of comparative property lawyers because it has 
the ability to inform wider discussions of acquisitive prescription. It is also of specific 
interest in Scotland where this unfortunate gap in private law presently remains.   

 
at 160. 


