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Human Rights Meets Intimate Partner Sexual Violence 

Monica McWilliams and Fionnuala Ní Aoláin1 

 

Over the last three decades, sexual violence against women in intimate partner 

relationships has become a global health issue. The development of a human rights 

perspective on the phenomenon has been more recent. Assessing the prevalence of 

coercive sex in the context of intimate relationships—and marital rape in particular—

is challenging for many reasons. Sexual violence is highly stigmatized and is among 

the few crimes in which the victim might also be blamed for the harm experienced 

(Darnall and Jewkes 2013). Furthermore, women who have been victims of what is 

legally defined as marital rape might not acknowledge it as such, and there are 

extraordinary social and cultural pressures to maintain the “sanctity” of certain kinds 

of intimate relationships, particularly marriage (Stern 2010).1 Consequently, 

worldwide estimates of nonvolitional sex vary substantially. A British national 

probability survey (Macdowall et al. 2013) supported by the American National 

Intimate Partner and Sexual Violence Survey (Black et al. 2011) shows that one in 

five women report experiencing attempted nonvolitional sex, and one in ten women 

report experiencing completed nonvolitional sex since age 13 years. The finding of 

national data that 70% of penetrative sexual harm to women aged 25 years or over is 

by men known to them counters the misconception of the perpetrator as a “stranger in 
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the bush.” Indeed, what adds to the gravity of marital rape is that, unlike stranger 

rape, it tends to occur more than once (Black et al. 2011). 

 

A recent UN study (2013) of six Asia-Pacific countries confirms the vulnerability of 

women to sexual assault as a result of their subordinate roles in the public and private 

spheres (Fulu et al. 2013). According to this survey of 10,000 men,2 nearly half 

reported using physical or sexual violence against a female partner, and nearly a 

quarter admitted to having raped. Rape was particularly common within intimate 

relationships and was associated with men’s personal histories and practices, within a 

broader context of structural inequalities, and used as a way to reassert some level of 

power and control. The common motivation of men who have admitted to rape was 

the belief that they were entitled to sex even without the female partner’s consent.3 

 

Irrespective of the degree of coercion used, or the relationship between the assailant 

and the injured party, nonvolitional sex represents a violation of sexual autonomy and 

bodily integrity and is therefore a violation of human rights. It undermines not only 

the autonomy of the individual but also her dignity and personhood, values deeply 

inscribed in the international human rights corpus. Naming sexual harm in this way 

involved “making visible what was invisible, defining as unacceptable what was 

acceptable and insisting that what was naturalized is problematic” (Kelly 1988, 139). 

The UN special rapporteur on violence against women has more recently underscored 

that “gendered violence is the most prevalent human rights violation worldwide and is 

a manifestation of discrimination on the basis of gender, race, and socio-economic 

class.”4 This chapter outlines how sexual violence became incorporated into the 



human rights discourse and points to the need for a human rights–based framework to 

address more comprehensively the needs of victims. 

 

Since its inception, the post-Second World War human rights treaty regimes have 

consistently failed to name and effectively regulate the harms experienced by women. 

The dearth of international law regulation has a direct correlation with domestic legal 

lacunae for intimate violence, one begetting and reinforcing the other. The limits of 

legal accountability are firmly rooted in age-old ideas about the proper role of the law 

in regulating the lives and experiences of women. Feminist theorists have long 

articulated that the most pervasive harms to women tend to occur within the inner 

sanctum of the private realm, within the family (see Merry 2006a). As Hilary 

Charlesworth (1993, 9–10) has aptly noted, “Historically, the formation of the state 

depended on a sexual division of labor and the relegation of women to a private, 

domestic, devalued sphere. Men dominated in the public sphere of citizenship and 

political and economic life.” 

 

The implications for women of the public/private divide have been well documented 

by scholars over the decades, including pervasive impunity for violence and a 

persistent unwillingness to “meddle” in domestic and family affairs by courts. Law’s 

oversight of the private domain is purposely constrained, and it remains effectively 

out of regulatory bounds (Ní Aoláin and Hamilton 2009). Scholars such as Carol 

Smart (1989) have identified the discursive power of law to denigrate and disqualify 

the experiences of women as inherently damaging to women. This, in turn, ultimately 

translates into structured inequality and exclusions being validated to the social, legal, 

and economic detriment of women. 



 

This pattern of noninterference and deference, well established within national legal 

systems, took an early hold in international human rights theory and practice (see 

Bond and Jeffries 2014).5 In the opening paragraph of the UN charter is the claim that 

members are determined to “reaffirm [their] faith in fundamental human rights, in the 

dignity and worth of the human person, in the equal rights of men and women.” This 

is further supported by a specific reference to the prohibition of discrimination on the 

basis of sex in the Universal Declaration on Human Rights (1948). Thus, while early 

international law developments expressly included nondiscrimination clauses, their 

fundamental oeuvre was addressed to a universal human experience that, though 

neutrally framed, in practice served to address the harms men experienced more 

consistently and thoroughly than those experienced by women. For example, the harm 

of torture was defined in ways that addressed the experiences of those persons likely 

to be detained, arrested, or incarcerated (in most societies, men),6 and by definition 

seemed to exclude the kinds of violence that women were most likely to experience, 

usually in the private sphere of the home and intimate relationships. A distinctly 

gendered outcome from apparently neutral treaty protection was the direct result of a 

set of treaty obligations regulating the public sphere, but these rules were structurally 

and institutionally incapable of recognizing harms in the private sphere as implicating 

the duties and obligations of states. 

 

Despite that historical baggage, a discernible shift in human rights protections is now 

emerging, emanating from the specialist human rights treaty regimes. These shifts 

have potentially significant consequence by delineating the harms women experience 

and seeking accountability for them. The first part of this chapter addresses the 



institutional structures of human rights protection, including human rights treaty law 

and practice. The second part examines the specialist treaty addressing women’s 

rights under international law, the Convention on the Elimination of All Forms of 

Discrimination Against Women (CEDAW), and the challenges that addressing 

violence against women has encountered in this area. The chapter concludes with an 

overview of the European and inter-American human rights treaty systems, where 

some of the most innovative judicial developments have been taking place in recent 

years. By drawing on recent jurisprudence from the European Court of Human Rights 

and the Inter-American Court of Human Rights, the chapter demonstrates how this 

important human rights initiative influenced the changes now in place.7 Despite these 

changes, weaknesses and limitations of the human rights system (and law more 

broadly) in addressing violent harm to women still remain. Legal acknowledgment 

and redress are only one (albeit important) dimension of an engaged policy and 

structural response to violence. 

 

The principle of due diligence has been an important advancement in ensuring that 

international law protects women. This principle has established that the state bears 

the duty of preventing, protecting, investigating, and compensating for wrongs 

committed by the state, its agents, and more recently nonstate actors. A human rights 

framework helps grant recognition to women facing multiple risks/violations from 

their intimate partners, as well as to those who face greater barriers to justice due to 

marginalization or location in systems of inequality extending beyond gender. 

Connecting these two separate but related dimensions has supported enhanced 

recognition of the compound effects of more than one form of discrimination and has 

highlighted the need for solutions that respond to aggravated forms of discrimination. 



 

International Law and a Woman’s Right to Be Free From Violence 

 

Intimate violence was traditionally viewed by domestic lawmakers in terms of honor 

violations rather than criminal action. For centuries, international legal regulation 

followed a broad paradigm of noninterference in the domestic affairs of states, 

declining to address how states treated their own citizens within their national 

boundaries and having little to say about how states should regulate relationships 

between private persons. The shift to international legal regulation of internal actions 

by states followed the catastrophic harms associated with World War II. The birth of 

the international human rights movement revised notions of state sovereignty, 

creating greater accountability for a range of harms by holding states firmly to 

obligations of positive duties to protect the rights and dignity of individuals. Despite 

the laudatory press for state accountability, enabled by comprehensive international 

and regional human rights treaty regimes, women’s rights lagged behind the general 

human rights enforcement regimes. The founding treaties of the international human 

rights order have few express references to women and gender, and when those 

treaties were interpreted by international tribunals and regional courts, the experiences 

of women were generally excluded or ignored. 

 

However, positive developments emanating from the UN Decade for Women (1975–

1985) and the 1985 Nairobi Forward-Looking Strategies identified violence against 

women as a key dimension of transnational feminist activism central to bettering 

women’s lives globally.8 The CEDAW, adopted in 1979, noticeably contained no 

explicit provision addressing state responsibility for ending violence against women, 



and no specific link was made between violence and the absence of equality for 

women. As Alice Edwards (2011, 8) notes: “This glaring omission was arguably the 

impetus behind the committee responsible for supervising the treaty’s implementation 

to issue two general recommendations on violence against women.” 

 

The 1993 World Conference on Human Rights redressed this matter with an explicit 

recognition of women’s rights as human rights.9 The Vienna Conference affirmed the 

need for a specific legal instrument addressing violence against women, calling for 

the drafting of a Declaration on Violence Against Women and the appointment of a 

UN special rapporteur with responsibility for global reporting and oversight of this 

issue.10 In 1993, both these goals were realized by the appointment of a special 

rapporteur and the adoption of the UN Declaration on Elimination of Violence 

Against Women (DEVAW).11 The Beijing World Conference also firmly addressed 

violence against women, with a notable emphasis on violence experienced by women 

during armed conflict (including sexual slavery, forced sterilization, forced abortion, 

female infanticide, and systematic sexual violence). Various follow-ups to the Beijing 

conference, including Beijing + 5, + 10, and + 15, continue to underscore the 

importance of both the UN and the Beijing focus on these forms of violence. These 

developments positively show the emergence of “soft law,” a term used to broadly 

describe nonbinding international legal norms that can shape and direct state action 

and responsibility on violence against women as a means to create an increasingly 

robust climate of accountability for gendered violence. 

 

Soft law norms, however, come with some limitations (Ní Aoláin 2012). It remains 

troubling that the “hard” law norms (primarily treaty and customary law) remain 



focused on issues primarily associated with masculine interests, harms, and 

prerogatives, with little to say about the interests and harms of most direct concern to 

women (Ní Aoláin 2012). Moreover, the early motif of elevating sexual violence 

against women in conflict to greater scrutiny and importance has spawned expansive 

international legal engagements with the experiences of women in war. However, in 

doing so, this emphasis risks being a singular preoccupation with women in war, often 

leaving behind and marginalizing the routine, daily, and unending cycles of intimate 

partner violence experienced by women in ordinary peacetime. 

 

In addition to these international legal developments, some regional standards for 

responding to violence against women have emerged, including the 1994 Inter-

American Convention on the Prevention, Punishment, and Eradication of Violence 

Against Women.12 This treaty explicitly prohibits gendered violence and codifies the 

“right of every woman to be free from violence [including] . . . the right of women to 

be free from all forms of discrimination.”13 The Protocol to the African Charter on 

Human and People’s Rights on the Human Rights of Women (PRWA) was 

established in 2003 and enforced beginning in 2005. The Council of Europe has also 

endorsed the Istanbul Convention, the Convention on Preventing and Combatting 

Violence Against Women and Domestic Violence in 2011.14 That treaty is 

particularly notable for its emphasis on domestic violence and for its Preamble, which 

[recognizes] that the realization of de jure and de facto equality 

between women and men is a key element in the prevention of 

violence against women; 

[recognizes] that violence against women is a manifestation of 

historically unequal power relations between women and men, which 



have led to domination over, and discrimination against, women by 

men and to the prevention of the full advancement of women; [and] 

[recognizes] the structural nature of violence against women as gender-

based violence, and that violence against women is one of the crucial 

social mechanisms by which women are forced into a subordinate 

position compared with men. 

 

International laws document an ever-growing corpus of legal norms evolving 

regionally and globally. These developments underscore the limits of the international 

human rights system as it was conceived in the postwar period and the enormous gap 

that had to be filled simply by naming sexual violence against women from known 

men as an unacceptable and sanctionable act. The growth of agreed-on norms is also a 

testament to the transnational women’s rights movement and its activism within 

multiple arenas in the international legal system. However, norm development is 

merely a starting point. The contemporary challenge clearly lies in enforcement, 

preventing a backlash to the normative rules, and closing off avenues for cultural 

relativism to be used as a rationale at the national level to prevent these rules from 

becoming operative. In addition, the advent of efforts to establish international 

criminal law as the site for adjudicating accountability for certain kinds of violence 

against women raises new questions about the benefits and drawbacks of a criminal 

law approach in addressing the causalities and forms of violence (see Engle 2015). 

 

The Women’s Convention 

 



The CEDAW treaty came with a glaring and obvious oversight in its formal 

provisions; specifically, the treaty does not directly address violence against women. 

Recognizing this lacunae, the committee overseeing the treaty quickly moved to fill 

the gap by issuing General Comments, which function both as a form of guidance to 

states on how to prepare reports to the committee and as authoritative guidance on the 

meaning and scope of the treaty. Notably, the early issuance of General Comments for 

the mainstream UN treaty bodies (International Covenant on Civil and Political 

Rights [ICCPR], Committee on Economic, Social, and Cultural Rights [CESCR]) 

contained few or no references to women’s lives and experiences (Edwards 2011, 

116–19). 

 

There have been attempts to remedy this deficit in recent years, through both 

mainstreaming attempts (acknowledging the specificity of women’s experiences in 

General Comments) and specific General Comments (an example is the issuance of 

General Comments by both the CCPR and CESCR on the equal right of men and 

women to enjoy human rights).15 General Recommendation 19 by the CEDAW 

Committee, adopted in 1992, is the most important document relating to the 

consideration of intimate violence.16 This comment confirms that gender-based 

violence is a reality that disables women from full enjoyment of their human rights on 

the basis of equality with men.17 It identifies state obligations to ensure “appropriate 

and effective” measures to overcome all forms of gender-based violence, including 

legal prohibition of family violence, rape, sexual violence, and other gender-based 

violence; providing protection and support services for victims of violence; and 

giving judges and law enforcement officials effective training to enable them to be 

gender sensitive when addressing violence against women. States are also encouraged 



to collect statistics and support research addressing the extent, causes, and effects of 

violence against women. 

 

General Comment 19 creates a communicative space enabling violence against 

women to be confronted through the state reporting process, although state reporting 

processes have variable success in compelling states to meet their responsibilities or 

to facilitate meaningful social change. Regrettably, states report late or inadequately 

to the CEDAW Committee and frequently fail to heed the advice or critique of the 

committee as a means to enact legal and political reforms.18 These actions underscore 

the broader point that women often experience the “uneven” application of legal rules 

and standards, and that moving toward accountability entails additional burdens for 

gender-based violence. 

 

More robust forms of enforcement from the CEDAW Committee are now found in its 

Optional Protocol capacity. The Optional Protocol enables a communication whereby 

an individual woman (or group of women) can submit claims of the rights protected 

by the convention to the committee. The procedure is enabled by states allowing 

persons within their territory to bring individual complaints before the committee to 

adjudicate the merits and (as appropriate) find violation and issue remedy 

recommendations. In addition, the protocol creates a procedure that enables the 

committee to initiate inquiries into situations of gross or systematic violations of 

women’s rights. 

 

While the procedure is relatively new, and states’ responses have been limited, the 

process has allowed the committee to decide a small number of important cases and to 



produce definitive jurisprudence. In the context of intimate violence, the committee 

has been active and articulate in its communications function. In Sahide Goekce 

(deceased) v. Austria, a communication involving an Austrian national who had 

experienced years of domestic abuse and was eventually murdered by her husband 

was deemed admissible, despite significant challenge from the Austrian 

government.19 The CEDAW Committee found Austria responsible for the death of 

and the violence experienced by Ms. Goekce as a result of its failure to provide due 

diligence in legal and institutional oversight. 

 

Procedural protection has become an increasingly important means to safeguard core 

human rights, including the rights to life, freedom from torture, and inhuman and 

degrading treatment. A number of general recommendations are present in the Goekce 

case and have implications for state practices related to domestic violence broadly 

defined: first, clearly articulating a state’s responsibility to strengthen existing 

domestic law preventing domestic violence; second, promoting timely prosecution of 

domestic violence perpetrators through domestic courts; third, articulating that the 

treaty standard requires enhanced coordination and collaboration between police, 

public prosecutors, and judges; and fourth, strengthening training and education on 

programs related to domestic violence for judges, attorneys, and law enforcement, 

including acquainting officers and official personnel with the CEDAW Committee’s 

General Recommendation 19. 

 

A parallel case, Yildirim v. Austria, exhibits many similarities to Goekce, citing 

similar convention violations.20 Specifically, the committee found that the state failed 

to take all the positive measures possible to protect Yildirim’s right to life and 



personal security. The committee affirms the same kind of recommendations 

articulated in Goekce (vigilant and speedy prosecution of perpetrators, utilizing and 

strengthening the civil and criminal systems) and emphasizes that “the perpetrator’s 

rights cannot supersede women’s human rights to life and to physical and mental 

integrity.”21 The number of CEDAW Committee Optional Protocol complaints is 

small but growing (Hoq 2001; see Office of the High Commissioner for Human 

Rights [OHCHR] 2015 for current statistics). Notably, the categories of complaint 

overwhelmingly concentrate on intimate violence, including communications about 

domestic violence, cases of rape or sexual assault, allegations of violence against 

women, and reproductive rights. 

 

Regional Innovations 

 

Recent years have witnessed a significant shift in the way cultural discourses are 

addressed and constructed within human rights regimes and the implementation of 

binding (and nonbinding) legal rules. Increasingly, courts and interpretative bodies 

have confirmed that it is insufficient to focus on women’s vulnerability as wives or 

partners. Instead, an emphasis is emerging to recognize a gendered order that 

privileges male violence through the normative and institutional formations of 

societies. The state is obligated not only to protect against intimate partner violence 

but also to eliminate its “causes”—that is, gender discrimination at structural, 

ideological, and operational levels—and to bear responsibility for addressing its 

consequences. Some inklings of this transformative approach to addressing sexual and 

intimate harms can be seen in the jurisprudence of regional human rights courts, with 



the Inter-American Court and Commission leading the way on this revolutionary 

front. 

 

The European Court of Human Rights is the oldest regional human rights judicial 

body. Established in 1953, in its early years the court exhibited a profound gap in its 

pronouncements on women’s rights in general and violence against women in 

particular. In recent years, silence has given way (albeit slowly) to articulation of an 

increasingly sophisticated jurisprudence on intimate violence. The change started with 

the highly controversial case of Ayadin v. Turkey,22 which involved rape and sexual 

harm inflicted on a young Kurdish women while in Turkish police custody. The case 

set an important marker in international law with its finding that rape constituted 

torture under the prohibitions contained in the European Convention. The court was 

also trenchant on remedies, finding that when an individual has an arguable claim that 

she has been tortured by agents of the state, the state has an obligation to “conduct . . . 

a thorough and effective investigation capable of leading to identification and 

punishment of culprits.” In the context of rape, the obligation on the state includes an 

examination by “competent, independent medical professionals.” The court found that 

his [the Turkish Prosecutor’s] primary concern in ordering three 

medical examinations in rapid succession was to establish whether the 

applicant had lost her virginity. The focus of the examinations should 

really have been on whether the applicant was a rape victim, which 

was the very essence of her complaint.23 

The court concluded that the absence of a thorough and effective investigation of the 

rape allegation constituted a breach of Article 13 of the Convention (the right to an 

effective remedy). Aydin was a significant symbolic case, finally giving recognition to 



rape as a form of torture, and important to the protection of minority women’s rights 

in divided societal contexts. However, the litmus test for any robust engagement with 

violence against women requires moving out of the armed conflict paradigm that was 

a backdrop to the Aydin case to address regular and routine violence for women. 

 

The court has made this move with some alacrity. It has held, for example, that the 

delay in prosecuting serious intimate partner violence amounted to the state 

condoning such abuse and has also found breaches of Article 3 (prohibition of 

inhumane or degrading treatment) where authorities failed to properly investigate and 

prosecute any nonconsensual sexual act, even when the victim had not resisted 

physically.24 Moreover, the court concluded that the law barring undocumented 

immigrant women from access to state shelters for domestic violence exposed them to 

arrest, created an obstacle to seeking justice, and made them vulnerable to a range of 

violations (see Hasselbacher 2010). Applying a human rights perspective to violence 

has helped to create a momentum to breaking the silence surrounding such violence 

and for connecting diverse struggles across the globe. Jurisprudence on intimate 

partner violence is now a regular feature on the court’s docket. Thus, in Opuz v. 

Turkey, the European Court of Human Rights upheld, alongside violations of Article 

2 (right to life) and Article 3 (prohibition of inhumane or degrading treatment), a 

violation of Article 14, the provision of the treaty prohibiting violence, finding that 

gender-based violence constitutes a form of discrimination under the treaty.25 

 

Although not a rape case, Osman v. United Kingdom also emphasizes the scope and 

intensity of state duties to legislate “effective criminal law provisions to deter the 

commission of offences against the person backed up by law-enforcement machinery 



for the prevention, suppression and sanctioning of breaches of such provisions.”26 In 

addition, states may be obligated in certain well-defined circumstances to take 

proactive “preventive operational measures” to protect individuals whose lives are 

under threat from the criminal activities of another.”27 While Osman concerns 

procedural obligations relating to the right to life, a number of subsequent cases 

reinforce Osman by defining procedural obligations in the context of rape. The case 

has been instrumental in the United Kingdom, bringing public agencies together to 

help identify high-risk factors for significant harm where there is known to be a 

previous history of intimate partner violence (Steel, Blakeborough, and Nicholas 

2011). Rape is now considered to be one of these high-risk factors alongside threats to 

kill. Where these factors are made known to the public authority, or where protection 

orders have been issued based on this information, the onus is on the public agency to 

show that it has taken all reasonable measures to protect the victim threatened with 

such danger by her intimate partner. 

 

This judicial intervention is significant given the high rate of attrition from 

prosecution in Europe. It also suggests a pressing need for the police and the judiciary 

to ensure that those reporting rape and other sexual offenses within intimate 

relationships are treated sensitively and receive an appropriate response throughout all 

stages of the criminal justice process (see Kelly and Regan 2001). Concerns have 

been expressed that not only do the injured parties feel that they themselves are “on 

trial,” but also that the aftercare and information provided posttrial can be variable, 

and in some cases severely lacking. In the United Kingdom, Stern (2010) reviewed 

the way in which victims of rape were dealt with by public bodies in England and 

Wales and concluded that justice was about more than punishing the perpetrator, 



affirming the positive obligation of the state to deal with victims as people who have 

been harmed and to whom society has a responsibility to help protect. Whether the 

rape is reported or not—and in cases of marital/partner rape, it is less likely to be—or 

whether there is a prosecution or conviction, which is also less likely, the state still 

has an obligation to support women who have been raped to recover and rebuild their 

lives. 

 

Research shows that barriers to reporting sexual violence—particularly in the context 

of intimate relationships—include fear of the perpetrator, of not being believed, or of 

being blamed and fear for the family; shame and guilt; and loyalty to the perpetrator 

(Department of Justice for Northern Ireland [DOJNI] 2009, 2). Because the violation 

strikes at the concepts of human dignity and bodily integrity, the state’s obligations 

are much wider than simply seeking a conviction. For victims of marital/partner rape, 

getting the case to court is important, but being believed and supported is just as 

important. When the positive right to an effective investigation and prosecution is 

accompanied by rights to needs-based services, then human rights become “real” for 

the victims concerned. 

 

In the Inter-American Commission regional courts system, claims of a similar nature 

also are making significant headway. The first major case considered by the Inter-

American Commission, Maria da Penha Maia Fernandes v. Brazil (2001),28 involved 

the attempted murder of a woman by her husband, the effects of which rendered her a 

paraplegic for the remainder of her life. Seventeen years later, when the commission 

issued its decision, the state still had not sentenced the husband. The court found 

violations of Article 8 (fair trial) and Article 25 (judicial protection). The commission 



determined that Brazil’s actions were “part of a gender pattern of negligence and a 

lack of effective action by the State in prosecuting and convicting aggressors” of 

domestic violence, and that the “general and discriminatory judicial ineffectiveness 

also creates a climate that is conducive to domestic violence, since society sees no 

evidence of the willingness by the State, as the representative of the society to take 

effective action to sanction such acts.”29 

 

A series of cases in the Inter-American Commission system have held violations of 

the convention when women have been raped and sexually harmed in prisons and in 

custody. This development reflects a broader pattern among the treaty bodies to 

recognize violence in armed conflict or repressive settings first, before considering 

regular and normalized violence within family structures. Thus, in Martín de Mejía v. 

Peru and Ana, Beatriz and Celia Gonzàles Pérez v. Mexico, the Inter-American 

Commission addressed rape by military personnel and pronounced it torture.30 

Striking cases such as the Plan de Sánchez Massacre and Castro-Castro v. Peru 

attend to harms in prison and in communities deemed to be extremist and thus outside 

the boundaries of the state’s full protection by virtue of their nonstate 

actor/paramilitary affiliations.31 Although initially reluctant to recognize sexual harms 

to women, the Inter-American Commission system has demonstrated with these cases 

a recognition that the state must take responsibility, memorialize the victims, and pay 

both individual and communal reparations. Gonzàles Pérez has been commended for 

taking an intersectionality approach with its finding that the pain and humiliation 

suffered by the women was aggravated by their condition as members of an 

indigenous group, denied status within their communities and stigmatized as a result 

of the violations they had experienced. The focus on the most marginalized women is 



sustained through a series of cases involving severe and systematic violence against 

indigenous women and girls and those from lower socioeconomic communities, 

including Cotton Fields and Rosendo Cantú.32 

 

Conclusion 

 

Rape in the context of intimate partner relationships is unique not only because it 

strikes at the physical integrity, dignity, and autonomy of the victim but also because 

of the demands it makes of public bodies required to respond to it and the variation in 

these responses across states. The analysis here points to some of the structural and 

conceptual limitations of existing paradigms, and highlights new thinking that might 

reframe traditional and outmoded thinking on intimate harm. It has been a relatively 

slow journey for international human rights law as it winds its way toward 

recognizing intimate sexual violence as a fully experienced and consequential human 

rights violation. Although individual cases have broken new ground, they also have 

their limits. They tend to emphasize (with procedural reason) the experience and 

harms to one particular individual but have a limited capacity to name and address the 

structural contexts that give rise to sustained violence in the first place. It is 

encouraging that the most recent treaty document, the Istanbul Convention, refers to 

economic harm and suffering, the first explicit recognition that violence to women is 

a complex and layered phenomenon that includes economic, social, and cultural 

forces (see, e.g., Conner 2014). 

 

These economic, social, and cultural factors can determine how perpetrators of 

marital/partner rape are held accountable for gender-based harms. They can also 



determine the response to victims, ensuring protection and reparation are also 

considered. Challenging impunity and ensuring public accountability for such crime is 

crucial, but so is the provision of a victim-centered, rights-based response. The 

contemporary challenge clearly lies in enforcement, preventing a backlash to the 

normative rules and closing off the avenues for cultural relativism to be utilized at the 

national level to prevent the rules being meaningfully operative. Much valuable work 

has been undertaken in recent decades, but marital/partner rape requires a range of 

human rights protections that need to be developed through a human rights–based 

framework at both the global and local levels. The human rights perspective has 

provided momentum for breaking the silence around marital/partner rape and for 

connecting diverse struggles by women both locally and globally. Ultimately, though, 

legal forms and processes remain only part of a wider solution to sexual harm. 

  



 

Notes 

1. In addition to these barriers, the Stern review noted that only 6% of rapes 

initially reported to police get to the point of conviction. The review exposed 

areas in which criminal law is not being enforced and highlighted a long 

history of disbelief, disrespect, blaming the victim, not seeing rape as a serious 

violation, and therefore deciding not to record it as a crime. The Crown 

Prosecution Service’s target for reducing “unsuccessful outcomes” influences 

their decisions to take forward to trial only cases with the strongest evidence 

and may explain why so few marital rape cases have been prosecuted in Great 

Britain and Northern Ireland. 

2. The nine sites were in Bangladesh, Cambodia, China, Indonesia, Papua New 

Guinea, and Sri Lanka. The UN partnership study stressed that the data are 

representative of those sites, but not of the entire Asia-Pacific region or each 

of its individual countries. 

3. Of the men who had committed rape, 72% to 97% were never punished, also 

confirming that impunity remains a serious issue. 

4. Rashida Manjoo (special rapporteur on violence against women, its causes, 

and consequences), Mission to India, U.N. Doc. A/HRC/26/38/Add.1, at 43 

(Apr. 1, 2014). 

5. On the ongoing differences between violence to women and violence in other 

cases, a recent study of sentencing, comparing sentencing outcomes in 

domestic and nondomestic violence cases, is instructive. 

6. Thus, for example, the UN Convention Against Torture [G.A. Res. 39/46, 

U.N. Doc. A/RES/39/46, art. 1 (Dec. 10, 1984)] defines torture as “an act by 



which severe pain or suffering, whether physical or mental, is intentionally 

inflicted on a person” for a purpose such as obtaining information or a 

confession, punishment, intimidation, coercion, “or for any reason based on 

discrimination of any kind.” 

7. See, for example, Inter-Am. Comm’n. H.R., Maria Da Penha Maia Fernandes 

v. Brazil, Case 12.051, Report No. 54/01, OEA/Ser.L/V/II.111, Doc. 20 rev., 

16.04.2001. 

8. The strategies are found at http://www.un.org/womenwatch/confer/nfls/. 

9. World Conference on Human Rights, June 14–25, 1993, Vienna Declaration 

and Programme of Action pt. I, ¶ 18, U.N. Doc. A/CONF.157/23 (July 12, 

1993). 

10. Id. pt. II, ¶ 38. 

11. G.A. Res. 48/104, U.N. Doc. A/RES/48/104, DEVAW (Dec. 20, 1993). 

12. OASGA Inter-Am. Convention on the Prevention, Punishment and 

Eradication of Violence Against Women (“Convention of Belém do Pará”) (9 

Jun. 1994) 22 I.L.M. 1429. 

13. OASTS No. A-61, 9 June 1994, art. 6. 

14. CETS No. 210, 5 Nov. 2011. 

15. CCPR, Equality of Rights Between Men and Women, U.N. Doc. 

CCPR/C/21/Rev.1/Add.10 (29 Mar. 2000); CESCR, The Equal Right of Men 

and Women to the Enjoyment of All Economic, Social and Cultural Rights, 

U.N. Doc. E/C.12/2005/4 (13 May 2005). 

16. It states “gender based violence is a form of discrimination that seriously 

inhibits women’s ability to enjoy rights and freedoms on the basis of equality 

with men” (CEDAW, Violence Against Women (1992), art. 1. 



17. Specifically, Article 7 limits women’s enjoyment of the following: (a) the 

right to life; (b) the right not to be subject to torture or to cruel, inhuman, or 

degrading treatment or punishment; (c) the right to equal protection according 

to humanitarian norms in time of international or internal armed conflict; (d) 

the right to liberty and security of person; (e) the right to equal protection 

under the law; (f) the right to equality in the family; (g) the right to the highest 

standard attainable of physical and mental health; and (h) the right to just and 

favorable conditions of work. 

18. This is generally true for the reporting process, but the data on CEDAW 

confirm this is especially true for state reporting on this treaty. 

19. CEDAW, Communication No. 5/2005, U.N. Doc. CEDAW/C/39/D/5/2005 (6 

Aug. 2007). 

20. CEDAW, Communication No. 6/2005, U.N. Doc. CEDAW/C/39/D/6/2005 (1 

Oct. 2007). 

21. Id. ¶ 12.1.5 

22. Ayadin v. Turkey, 23178/94 Eur. Ct. H.R. (2007). 

23. Id. ¶ 107. 

24. E.S. and Others v. Slovakia, 8227/04 Eur. Ct. H.R. (2009); M.C. v. Bulgaria, 

39272/98 Eur. Ct. H.R. 646 (2003). 

25. Opuz v. Turkey, 33401/02 Eur. Ct. H.R. (2009). The applicant and her mother 

were assaulted and threatened over many years by the applicant’s husband 

H.O., at various points leaving both women with life-threatening injuries. 

With only one exception, no prosecution was brought against him on the 

grounds that both women had withdrawn their complaints, despite their 

explanations that H.O. had harassed them into doing so, threatening to kill 



them. He subsequently stabbed his wife seven times and shot dead his mother-

in-law. The court found a violation of Article 2 (right to life) concerning the 

murder of H.O.’s mother-in-law and a violation of Article 3 (prohibition of 

inhumane or degrading treatment) concerning the state’s failure to protect his 

wife. 

26. Osman v. U.K., 29 EHRR 245, ¶ 115 (2000). 

27. Id. ¶ 115. 

28. Inter-Am. Comm’n H.R. on Maria Da Penha Maia Fernandes v. Brazil, Case 

12.051, Report No. 54/01, OEA/Ser.L/V/II.111, Doc. 20 rev. (16 Apr. 2001). 

29. Id. ¶¶ 55–56, 60. In response to the commission’s decision, Brazil adopted the 

Maria da Penha law in 2007 that aims “to restrain domestic and family 

violence against women; define the main forms of violence against women; 

and determine mechanisms and measures for prevention, protection and 

assistance to women experiencing violence.” 

30. In 1996 and 2001, respectively. 

31. Inter-Am. Ct. H.R. (ser. C) Nos. 116, 160. 

32. March 
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